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CASES 

iUflQUBD  AND  D£C1DED 

AT    NISI    PRIUS 

IN  K.B. 

AT  THE   SITTINGS   AmSB 

MICHAELMAS   TERM, 
7  Geo.  IV.  1826. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER* 


WATSON,  Gent,  one,  &c.  v.  REYNOLDS;    Wimairm.^ 

Gent^  one,  &c.  ^^*^- 

Case  for  slander  of  title.     Plea,  not  guilty.  in  actions  for 

The  lands  in  question  were  held  under  a  lease  ^onabie^in 
from  Home.      They  were   put  up    for  sale  by  *h?nMeivev 

,i»        1  7-1  n  y       evidence  of 

auction  in  seven  lots,  for  the  unexpired  term  of  the  their  truth 
lease.    The  defendant  attended  at  the  sale,  and  ^jlerthe^^ 
said  publicly,  before  the  first  lot  was  put  up,  genoaiissu^ 
*«  There  is  a.  suit  depending  in  the  Court  of  Chan-  maSce!^^* 
eery  in  respect  to  this  property :  encroachments  J^l  Sm^^ 

daimiog  titl« 
to  premites  pot  up  for  nle,  is  not  liable  to  an  action  for  slander  of  title,  if  he  h<m&  Jide^ 
thcnigh  without  authority,  makes  such  objections  to  the  seller's  tHle,  at  his  principal 
wo«ld  ha:fe  beca  authorised  in  making. 
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1:826.  have  been  made  upon  the  landlord's  ground ;  the 
Watson  buildings  are  contrary  to  the  original  lease ;  pro- 
V.  ceedings  will  be  taken  against  the  purchaser,  and 
actions  of  ejectment  brought  against  the  tenants ; 
there  is  no  power  to  sell  the  premises;  a  good 
title  cannot  be  made,  as  the  Chancery  suit  will 
convince  every  body."  These  words  constituted 
the  slander  complained  of. 

The  defendant  proposed  to  show  that  in  fact 
encroachments  had  been  made,  and  that  the  build- 
ings were  inconsistent  with  a  covenant  in  the  lease. 

Brougham  objected  that  this  evidence  could  only 
be  given  on  a  plea  justifying  the  words ;  not  on  the 
general  issue  to  disprove  malice.  Had  a  justific- 
ation been  pleaded,  the  plaintifis  might  have  been 
prepared  to  prove  that  no  encroachments  had  been 
made,,  and  that  the  covenant  had  been  complied 
with. 

Marry att  observed  that  no  justification  had 
been  pleaded  In  Hargrave  v.  Le  Breton^  4  Burr. 
2422,  or  in  Smith  v.  Spooner,  3  Taun.  246. 

LiTTLEDALE  J*  I  do  not  think  it  necessary. 
This  is  not  like  a  common  action  of  slander,  which 
is  maintainable  without  special  damage ;  but  it  is 
founded  entirely  on  the  special  damage,  and  I  am 
clearly  of  opinion  that  in  such  a  case  no  plea  of 
justification  can  be  necessary,  (a) 


(a)  See  also  Pitt  v.  Donovan,  1  M.  &  S.  639.  It  does  not 
necessarily  follow  that  the  same  facts  which  gnay  be  given  in 
evidenee  as  a  defence  under  the  general  issue  may  not  also  pro- 
perly be  put  on  the  record  as  the  matter  of  a  special  plea.  Carr 
V.  HincMiff,  4  B.  &  C.  547.    These  cases,  however,  when  they 
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It  appeared  that  in  point  of  fact,  there  was  a 
Chancery  suit  pending  with  respect  to  the  premises, 
but  no  explanation  was  given  of  its  nature,  or  of 
the  parties  to  it  It  also  appeared  that  encroach- 
ments had  been  made,  but  that  they  were  confined 
to  the  last  lot  of  the  seven  put  up  for  sale ;  and 
that  the  buildings  were  warranted  by  the  lease. 


1896. 


Watbon 
Reynolds. 


occur,  are  exceptions  to  the  common  rule ;  and  it  may  be 
doubted  whether,  in  an  action  for  slander  of  title,  any  justifica- 
tion can  properly  be  pleaded.  In  Smith  v.  Spooner,  3  Taun.  246., 
Lawrence  J.  said,  that  **  the  specially  pleading  a  justification 
would  admit  the  facts  stated  in  the  declaration,  and,  amongst 
others,  the  malice."  See  also  the  judgment  of  Holroj^d  J.  in 
Fairinan  v.  Ivesy  5  B.  &  A.  642.  And  the  malice  and  the  da- 
mage being  admitted,  the  truth  of  the  statement  might  jperhaps 
furnish  no  justification ;  for  in  Rovje  v.  Roachy  1  M,  &  S.  304., 
it  was  held  that  a  declaration  charging  the  words  to  be  *<  ma- 
licious, injurious,  and  unlawful,**  was  sufficient,  without  stating 
them  to  be  false.  In  most  cases,  indeed,  of  slander  of  title, 
their  truth,  however  maliciously  'they  were  spoken,  would 
probably  amdtmt  to  an  answer  to  the  action,  because  it  would 
disprove  the  legal  damage ;  as,  for  instance,  if  the  slander 
complained  of  was  an  entire  denial  that  the  plaintiff  had 
any  title  to  the  land;  in  which  case  he  could  not  complain 
of  being  hindered  in  selling  that  which  he  had  no  right  what- 
ever to  sell.  It  would  indeed,  perhaps,  be  difficult  to  find  any 
instance  in  which  the  absolute  truth  of  the  statement  would 
not  in  this  way  be  an  answer  to  the  action  in  a  case  of  slander 
of  title,  though  such  may  exist  in  other  actions  which  proceed 
entirely  on  the  special  damage ;  as  in  some  cases  of  an  action 
for  slander  of  character,  where  the  words  are  not  actionable  in 
themselves.  And  in  all  cases  where  the  action  is  founded 
exclusively  on  the  injury  really  sustained,  and  the  plaintiff  would 
not  be  entitled  even  to  a  nominal  verdict,  without  proving  real 
injury,  if  the  answer  to  the  action  consist  only  in  disproving 
the  existence  of  that  injury,  by  circumstances  to  be  disclosed 
by  the  defendant,  ^  plea  of  those  circumstances  by  way  of  jus- 
tification woidd  be  bad,  as  amounting  to  the  general  issue. 
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Hmf$  also  appeared  to  have  considered,  tkat  fraud 
bad  been  pniotised  on  him  in  the  original  granting 
of  the  lease,  and  to  have  been  generally  dissatisfied 
Dvith  the  plaintilP^  conduct  as  to  the  premises,  and 
anxious  to  recover  the  land,  if  possible.  The  de- 
£andant  was  Hornet  attorney,  and  was  directed  by 
him  to  go  to  the  sale  and  mention  the  encroach- 
ments, but  he  was  not  desired  to  make  any  other 
statement* 

LrrTLEDALE  J.,  in  summii^  up  to  the  jury,  said, 
l^at  with  respect  to  the  words  charging  encroach- 
mosts,  the  defendant  would  be  liable  or  not,  as 
Nome  would  havq  been,  had  he  himself  spoken  the 
;words  he  authorized  ^e  defendant  to  use.  But 
lth9  authority  given  to  him  to  complain  of  the  en* 
CFoachments  would  not  extend  to  protect  him  in 
making  any  statement  substantially  difierent,  and 
unconnected  with  that  question ;  and  such  were 
^e  statements  with  respect  to  the  Chancery  suit, 
and  the  want  of  title. 

'  Witli  Tespect  to  those  parts  o£  the  slander  the 
ihcts  appear  to  stand  thus.  Home  seems  to  have 
acted  on  the  impression  that  he  was  imposed  upon 
ia  the  original  granting  of  the  lease.  Reynolds^  his 
attorney,  must  be  taken  to  be  acquainted  with  the 
circumstances  of  that  transaction :  he  must  have 
known  of  the  existing  Chancery  suit,  and  might 
naturally  have  contemplated  bringing  ejectments  as 
a  proceeding  consequaat  upon  the  supposed  fraud. 
Tlien  the  iquestion  is,  whe^er  there  is  any  malice 
in  his  stating  these  circumstances.  If  under  these 
circumstances  Home  had  gone  to  the  sale  and 
spoken  the  words  which  Reynolds  did,  would  not 
he  have  acted  as  an  liooest  man  ?    If  so^  would 


(b)  See  Gerard  V.  Dichaufm^  4  Co*  18.  Bmusier  r.  JStmisPtr^ 
dU  4  Co.  17.  a.  Smith  v.  Spooner,  S  Tann.  2i6>  and  PiU  v. 
pQfwoany  1  M.  &  S.  6S9«,  that  a  party  daiming  title  bond^fidcf 
is  not  Sable  to  this  action  fb^  a  representation  made  Sond^JUe, 
tibofigir  it  be  erroneous ;  nor  is  his  attemej^  stating  sabstantial]y> 
vhat  Us  prindpal  so  chdmiAg  title  desires  hiou  Hatjfrmk  v.  Jm 
BretpiH  4  Burr*  S42S.  But;  a  ikiere  stranger  is ;  Mildmag*^  casi^ 
lCo.l77.i.  iZotos  V.  Abaci,  1 AL  &  8.  d04.  Jimit.  Cent.  247. 
pL  36. ;  at  least  unless  his  st&teme&t  be  true ;  and  quteref  if  the 
truth  would  in  all  pafes  be  a  6uffidM»  defence  fbr  faim. 
8tosi4fira,iio»tf(fi). 
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you»  even  if  he  vere  mistaken^  say  that  he  acted  ^  ^**^ 
from  maUce  ?  Ought  he  not^  meaping  to  claim  the 
property  adversely  to  purchasers,  to  have  made  it 
knownat  the  auction.?  If  8%  then,  jBi^hoJ^  being 
attorney  for  Home,  and  knowing  all  the  same  cir- 
cumstances, is  it  not  his  duty,  if  it  would  be 
Home's,  to  go^  even  without  authority,  to  the  sale, 
to  make  the  same  representatiotis  ? 

His  Lordship  then  commented  on  some  evi- 
dence rdied  on  to  prove  maUce }  and  concluded  by 
leaving  it  to  the  Jury  to  consider,  whedier  Re^m 
mlds  acted  bond  fide  as  attorney  fbr  HxMm^  and 
whether  either  Rcynoldt  or  Home  acted  nnfairly^ 
or  withotit  dud  consideration.  If  on  reasonafato 
grounds  of  objection,  they  jmterfi»^  for  the  ptsr«» 
pose  of  preventing  purchasers  from  buyii^  fl 
questionable  or  bad  title^  the  verdict  should  be  for 
die  defendant ;  if  they  interfered  for  the  purpoae 
of  depreciatii^  the  plaintiff's  property,  or  wiihont 
having  made  reasonable  inquiries^  or  taken  reason- 
able care  to  ascertain  what  they  stated,  then  tha 
verdict  must  be  f6r  the  plaintiffs  {V) 
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1826.  Verdict  for  the  plaintiff;  damages,  one  farthing. 

V.  Brougham  and  Chittt/  for  the  plaintiff. 


RSYKOLDS. 


Marryatt  and  Curwood  for  the  defendant 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


w«rMiKi«E,    MAYELSTONE  v.  LORD  PALMERSTON. 

Dec*  7. 

In  a  deed,  one  CovENANT  on  an  indenture  of  lease. 

waf  named  The  lease  was  stated  in  the  declaration  to  be 

iL^ption  of  "^^®  '^y  *^®  plaintiff  of  the  first  part ;  James  Cook 
the  parties,      and  H.  his  wife  of  the  second  part ;    and  J.  S.  of 

and  once  aC.      .  i      ,  i  .  j       _. 

terwards:  in    the  third  part 

two  other        .   The  parties  were  described  in  the  heading  of  the 

OB8  of  the  "*  ^ 

e  was     lease  as  J.  Mayelstone,  a  trustee  for  James  Cook 

and ^^2*  and  H.  his  wife,  of  the  first  part;  the  said  James 
cuted  it  ^Uie  Cook  and  H.  his  wife  of  the  second  part  j  and 
The  deciaia- '  J.  S.  of  the  third  part  The  lease  then  recited  an 
d^  to^^""  agreement  made  by  «  the  said  George  Cook  and 
madebyJ.C:  J.  S./*  and  Cook  was  oncc  more  named  in  the 
ance,       "     lease,  and  then  also  as  George.    The  execution  of 

the  lease  was  by  George  Cook. 

*  Marryatt  and  Praed  objected  that  this  was  a 
fatal  variance.  The  proper  mode  of  declaring 
would  have  been  on  a  lease  "  purporting  to  be 
made  by  James  Cook,**  with  an  averment  that  in 
fact  it  was  executed  by  George  Cook :  as  in  HaU  v. 
Cazenove,  4  East.  477*f  the  declaration  stated  a 
charter-party    "purporting   to  be  made  by  the 
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defendant  and  one  J.  B./*  and  then  averred  that       1826. 
the  defendant    only   executed  it,    and   not    the  Mayklstonb 
said  J.  B.  ,  ^' 

Lord 
Palmebston. 

Gtimey.  The  words  of  the  lease  are,  "  This 
indenture,  &c.  made  by  James  Cook  and  H.  his 
wife."  The  declaration,  therefore,  follows  the 
words  of  the  lease,  as  far  as  it  goes,  which  is 
sufficient 

Abbott  L4.  C5.  J. ;  ■  The  declaration  professes  \. 
to  be  on  a  lease  made  by  James  Cook  of  the  second 
part*  At  the  commencement  of  the  lease  he  is  so 
described.)  but  in  subsequent  parts  of  it  he  is 
called,  George.  On  the  face  of  the  lease,  there- 
fore, it  is  uncertain  which  is  the  true  name.  Then, 
to  remove  the  doubt,  it  appears  by  the  execution 
that  the  true  name  is  George.  There  is  a  variance 
therefore. 

Nonsuit 

Gumey  and  Talfourd  for  the  plaintifil 
Manyatt  and  Praed  for  the  defendant 
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w«^K8TM,  WILSON    and    Another,     Assignees,    &a    v. 
^••'  WHITAKER  and  Another,  Sheriff,  &c.  and 

HARRIS. 

The  statute  TRESPASS  for  wrottgfuUy  taking  the  bankrupt's 
§s.  (a»  to  the  goods  in  execution  under  a  writ  offierijacias,  issued 
ofattorae*"^  upon  a  judgment  signed  on  a  warrant  of  attorney, 
to  render  the  The  Warrant  of  attorney  from  the  bankrupt  to 
tCTSTon^^  Harris  to  confess  judgment  was  executed  on  the 
effectual         gflth  October  1823.     It  was  not  filed  till  the  8th 

agfunit  tubse- 

sequent  com-  Mag  1824,  on  which  day  judgment  was  signed. 
Smp'tcJ)  5.  The  goods  were  taken  in  execution  in  December 
not  repealed    1824^  after  an  act  of  bankruptcy  committed  by  the 

by  the  statute  *     •'  .      ^ 

6Geo.4.  C.16.  bankrupt,  but  more  than  two  months  before  the 

^awtre  whe-  ^^^^^^^K^  ^^  '^®  commission  against  him,  and  without 
ther  the  stat   the  defendant  Harris  (the  execution   creditor) 

3  Oeo  4  c  S9 

§  a.  extends     having  any  notice  of  the  act  of  bankruptcy. 

to  cases  where 
tiiere  has  been 

no  act  of  Campbell  and  Patteson  for  the  defendant  Harris 

Se'time^o?**  objected,  that  the  provisions  of  the  stat  3  6?  4. 
giving  thewar-  ^^  39^  ^^  g,  (by  which  all  Warrants  of  attorney,  and 

ney.  the  judgments  and  executions  thereon,  are  declared 

fraudulent  and  void  as  against  the  assignees  under 
any  commission  of  bankrupt  afterwards  issued 
against  the  person  giving  such  warrant  of  attorney, 
unless  such  warrant  of  attorney,  or  a  copy  of  it, 
were  filed  with  the  clerk  of  the  dockets  and  judg- 
ments in  the  King's  Bench  within  twenty-one  days 
from  the  time  of  its  execution,  or  unless  judgment 
were  signed,  or  execution  issued  on  it,  within  the 
same  period,)  were  virtually  repealed  by  the  stat 
6Gr.4.  c.  16.  ^.81.,  which  enacts,  that  all  execu- 
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tions  against  the  goods  of  a  bankrupt,  bondjide    JWJ;^ 
executed  more  than  two  calendar  months  before     wiuoif 
the  issuing  of  the  commission,  shall  be  valid^  not-         ''-^ 
withstanding  any  prior  act  of  bankruptcy  com-  mA 
mitted  by  him,  unless  the  execution  creditor  had 
then  notice  of  such  act 

Abbott  lA.  C.  J«  I  am  of  opinion  that  the 
Stat.  6  G.  4.  c.  16.  s.  81.  is  no  repeal  of  the  stat. 
3  G.  4.  c.  39.  s.  2.  The  statute  of  6  G.  4.  is 
confined  to  executions  bond  Jide  issued.  The 
statute  of  3  G.  4.  declares  executions  issued  under 
such  circumstances  as  the  present  to  be  fraudulent 
and  void  as  against  the  assignees.  I  think,  there** 
fore,  that  this  execution,  issuing  after  an  act  of 
bankruptcy,  under  circumstances  which  render 
it  fraudulent  under  the  stat  3  G.  4.,  is  not  under 
the  protection  extended  by  the  stat.  6  6r.  4.  to 
executions  bond  Jide  executed.  If  it  were  neces- 
sary to  consider  what  might  be  the  effect  of 
such  a  warrant  of  attorney,  judgment,  and  execu- 
tion as  the  present,  when  the  execution  had  been 
executed  before  any  act  of  bankruptcy,  I  should  be 
very  unwilling  to  decide  that  question  here.  Even 
such  a  case  would  satisfy  the  words  of  the  statute 
3  G.  4.  $  but  it  is  necessary  to  affix  a  reasonable 
construction  to  a  statute,  and  the  inconvenience 
cotisequrat  on  extending  it  to  cases  where  thert 
had  been  no  act  of  bankruptcy,  might  be  very 
great ;  since,  in  that  case^  a  warrant  of  attorney 
might  be  given  without  the  requisite  formalities^ 
end  judgment  signed,  and  execution  issued  u{Mm 
it^  even  before  the  party  was  at  idl  in  trade ;  and 
all  tfacse  proceedings  would  subsequently  become 


10  CASES  AT  NISI  PRIUS,  K.  B. 

1826.       void.     On  this  questioni  however,  as  the  act  of 
Wilson     bankruptcy  has  been  proved  (a)^  I  need  not  give 
^   «'•         any  opinion,  and  I  should  be  very  unwilling  unne- 
asd  OTBER9*  cessarily  to  decide  it 

Verdict  for  the  plaintiff. 

Scarktt  and  Andrews  for  the  plaintiff. 

Holt  for  the  defendants  Whitaker  and  Laurie. 

Campbell    and    Patteson    for    the     defendant 
JSarris. 


In  Hilary  Term  1827,  Holt  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  defendants,  the  sheriffi, 
on  another  point  reserved  to  him  at  the  trial  of 
the  cause. 


(a)  It  had  not  been  so  in  the  first  instance.   As  to  the  statute 
5  G  4.  c  S9.  see  5B.&C.  650.  Hurst  v.  Jenningi. 


\vuTMiNei«u>  DOE  dem.  NEVILLE  v.  DUNBAR. 

Dec,  13. 

Semceofa     FlfECTMENT.    The  Only  question  was  as  to  the 

notice  to  quit  "^  ,  ^  ^-       ^  'i. 

onasenrantat  SCrvlCe  01  a  nOtlCC  tO  quit. 

dteu^^*  Mr,  Nevilles  attorney  went  on  the  22nd  March, 
house  is  suffi-  to  the  defendant's  house,  and  there  served  two 
T^ugh  the  te-  copies  of  a  noticc  to  quit,  one  on  the  servant,  the 

?nforair^fit  ^^^^  ^^  *  ^^^y  there.  The  attorney  was  told 
till  within  half  that  the  defendant  would  not  be  there  till  the  26th. 

a  year  of  its 
expiration. 
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The  notice  was  to  quit  on  the  29th  September^    It       1826. 
was    attempted    to    show    that  both  the    lady      ^^^ 
and    the    servant    on  whom    the    notices   were  dem*  Neville 
served  were  dead ;   and  it  was  argued  that  in  that      Duksab. 
case,  as  the  defendant  would  be  unable  to  call 
them  to  prove  that  they  did  not  communicate  the 
notice  to  him  by  the  25th  March^  according  to  the 
course  suggested  by  BullerJ.  in  Jones  d.  GrfffitJis  v. 
Marsh,  4  T.  R.  464,  and  as  the  sufficiency  of  the 
notice  was  treated,  both  in  that  case  and  in  Doe 
d.  Bur  OSS  V.  Lucas,  5  Esp.  153.  and  in  Doe  d. 
Lord  Bradford  v.  Watkins,  7  East,  553,  as  de- 
pendmg  on  the  presumption  that  it  came  to  the 
tenant's  hands,  there  would  be  no  sufficient  evi- 
dence that  it  did  so,  to  entitle  the  plaintiff  to  a 
verdict      The  proof  however  failed  as  to  the 
servant 

Abbott  Ld.  C.  J.  I  have  no  doubt  that  the 
service  of  the  notice  was  sufficient  The  question 
does  not  arise  here,  for  the  servant  might  be  called : 
but  I  have  no  doubt  of  the  absolute  sufficiency  of 
the  notice  ;  Were  it  to  be  held  otherwise,  a  landlord 
would  have  no  means  of  determining  a  tenancy,  if 
his  tenant  happened  to  be  absent  from  his  house  at 
the  time  when  it  was  necessary  to  serve  the  notice. 

Verdict  for  the  plaintiff,  (a) 

Campbell  and  Whateley  for  the  plaintiff 
Scarlett,  Chitty  and  Lee  for  the  defendant 


(a)  See  Widger  V.  Briivoning^  infray^.^  that  personal  service 
of  n<)tice  is  not  generally  necessary ;  and  in  Jones  d.  GriffUht  ▼• 
Marshy  4  T.  R.  464.,  although  BuUer  J.  suggested  that  the 
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1806.        defendant  might  prove  that  the  notice  was  not  delivered  to  him, 
^jC_^        Lord  Kaiyon  expressly  proceeded  oi>  the  ground  that  service 
•  Nkvilu  ^^  ^^^  dwelling-house  was  sufficient,  without  resorting  to  any 
cb  presamption  of  the  actual  receipt;  and  stated  that  personal 

Pi*M%  setvice  was  generally  necessary  only  in  case  of  process  to 
bring  the  party  into  contempt*  Lord  JTen^on'i  doctrine,  in* 
deed,  as  to  the  absolute  sufficiency  of  service  at  the  dwelling-* 
housei.must  probably  be  confined  to  service  upon  a  servant 
there»  as  was  the  case  In  Jones  v.  Marsh*  V^th  this  lipitationy 
the  dedsion  of  the  case  of  Dte  v.  LueaSf  (aldiough  Lord  Elkn* 
ioffhighf  in  his  arguments,  in  some  degree  adopted  the  reasoning 
atBMer  J.  as  to  the  power  of  disproving  actual  notice),  is  not  in«* 
consistent  with  Lord  KxnymC^  doctrine ;  for  in  Doe  v«  Luca$^ 
the  notice  having  been  merely  left  on  the  premises,  and  not 
delivered  to  any  one,  there  was  not  even  a  reasonable  pro- 
bability that  the  defendant  would  ever  actually  become  aware 
of  it. 


mm» 


ttet 


WiffMnrfisft, 
Dee.l4» 


TODD  and  Others  v.  EARL  of  WINCHELSEA, 


T^ns  was  an  issue  directed  by  the  Master  of  the 
Rolls  to  try  whether,  by  a  certain  [instrument  in 
writing  dated  the  19th  March  1804,  John  Duke  of 
Bx^burgh  devised  any  freehold  estate,  or  not. 

The  will,  professing  to  devise  real  estates  in 
EngUmdy  was  executed  in  London  by  the  Duke 
the  evening  before  his  death,  in  the  presence  of 
three  witnesses.  At  this  time  the  Duke  was  lying 
in  bed  in  a  state  of  extreme  weakness,  and  Was 
lifted  up  and  supported  on  a  pillow  in  order  to 
execute  the  will ;  after  doing  so  he  was  replaced  in 
;  the  bed,  and  took  leave  of  one  of  the  subscribing 

pear  hi  wlmmn  of  iIm  soem  the  witnoies  simd  the  will:  Held  duly  itteiled,  the 
jan  fincBMtW  It  wasatlvted  in  mch  a  pbce  that  the  teitalor  had  an  opportuniiy  of 
feabf^  anf aVit  h*^  leeq  it  done. 


The 
toawill  de- 
vising real 
estates,  re- 
tired and  at- 
tettedthe 
same  in  an 
adjoining 
room,  a  small 
part  only  of 
which  was 
vinble  irom 
thehedin 
which  the  tes 
tator  Uytio 
wei^Mtobe 
hica|Nibleof 
moving  with- 
out 
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witnesses,  with  whom  he  was  oh  intiimte  terms..      isn; 
The  will  was  then  immediately  taken  into  the      Ijw 
adjoioiilg  ante«room»  and  there  signed  bj  the  attes*  ^^OtJum' 
ling  witoesses.  The  door  was  left  open,  and  a  per-  Euldr  Wnp* 
son  lying  in  the  bed  could  see  a  small  part  of  the 
ante-room»inwhichparttherewas  a  pier  table;  there 
were  two  other  tables  in  the  room,  one  moveable 
and    commonly  used  as  a  writing-table,  which 
generally  stood  out  of  sight  of  the  person  in  the  bed* 
foom,  and  another  moveable  one,  of  the  position 
of  which  nothing  appeared.    The  witnesses  did  not 
recollect  on  which  of  these  tables  the  will  was 
attested,  and  their  attention  was  not  directed  at 
the  time  to  the  necessity  of  the  attestation  taking 
place  in  the  presence  of  the  testator,  the  will 
having  been  prepared  by  the  Duke's  Scotch  man 
of  business ;  what  was  said  in  one  room  could  be 
distinctly  heard  in  the  other. 

Scarletty  for  the  plaintiffs,  contended  that  the  will 
was  attested  in  the  presence  of  the  testator  within 
the  intent  and  meaning  of  the  statute,  that  it  was 
not  necessary  to  prove  that  he  actually  saw  the 
witnesses  signing,  that  in  this  case  he  was  so 
situated  that  he  might  have  done  so,  and  that  the 
whole  was  one  entire  transaction  within  his  own 
controul  and  observation  throughout 

Abbott  Ld.  C.  J.  in  summing  up,  said  the 
single  question  is,  was  or  was  not  the  will  attested 
in  the  presence  of  the  testator?  What  is  meant  by 
presence  may  admit  of  some  doubt ;  it  can  not  in 
all  cases  mean  in  sight  of  the  testator,  because  he 
mir^  have  been  blind }  in  that  case  other  circum«t 


t  < 
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1828. 


EttiofWiK 

CBEUBA. 


Stances  have  been  held  sufficient    In  ordinary  cases 

Todd       the  rule  as  I  collect  it  from  the  authorities  (a),  is, 

and  Qtbxm   y^^  ^j.  ^^^3  ^qj.  jj^^  ^jy  attested  in  such  a  situation 

as  that  he  might  have  seen  it?  It  is  clear  that 
he  might  have  seen  it,  if  it  was  attested  at  the 
pier^table  or  at  either  of  the  other  tables  moved 
into  that  part  of  the  room  which  was  visible  from 
the  bed.  It  is  for  you  to  say  whether  it  is  made 
out  to  your  satisfaction  that  it  was  attested  in  such 
a  place,  as  that  the  testator  had  an  opportunity  of 
seeing  and  might  have  seen  the  witnesses  do  it/ 

Verdict  for  the  plaintiffi. 

Scarlett^  Gurnet/,  Jacob,  Jardine  for  the  plaintiffs. 
Solicitor  General,  S.  M.  PJuUipps,  Brougham, 
Stewart  for  defendant. 


(a)  See  Doe  d.  Wright  v.  Manifold,  1  M  &  S.  294*.,  and  the 

cases  there  cited. 


^^!'i^   FARQUHAR,  Bart  and  Others  v.  SOUTHEY 

and  Others. 

ha^  accept.  jissuMPsiT  by  indorsees  against  acceptors  of  two 
ed  a  biu  for     \yj\\^  of  exchange  for  500/.  each.     The  bills  were 

B.saccommo-  *^ 

dadon,  B.  paid  it  into  the  hands  of  his  bankers  without  notice,  who  retained  possession 
of  it  for  several  years,  charging  him  with  interest  for  it,  but  never  debiting  him  with  the 
amount  of  the  hill.  During  this  time,  they  became  bankers  to  A.  and  Co.  also,  but 
never  gave  them  notice  that  they  held  the  bill  against  them.  The  balance  of  B.'s  ac- 
count was  always  against  him ;  that  of  the  account  of  A.  and  Co.  in  their  fiivour,  but 
veiv  sddom  to  the  amount  of  the  bill.  In  an  action  by  the  bankers  against  A.  and  Co. 
Held  that,  under  these  circumstances,  the  defendants  were  not  dischar^  unless  the  jury 
should  in^  that  the  plaintiA  had  entered  into  an  agreement  to  discharge  the  defend- 
ants, or  had  expressly  renounced  all  intention  of  holding  them  liable  on  the  bill. 

If  a  bill  is  addressed  to  *' A.  and  B."  by  the  name  of  "  A.  B.  and  Co.,"  and  they  accept 
it  by  the  name  of  ^  A.  and  B.,"  and  the  address  of  the  bill  is  afterwards  altered  to 
**  A.  and  B."  this  is  an  immaterial  alteration,  and  does  not  discharge  the  acceptor. 
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accepted  by  the  defendante  for  the  accommodation        l^^ 
of  ome  Leader^  and  indorsed  by  him  for  value,  and  "fabquhar 
without  notice  to  the  plainti&,  his  bankers.     Dur-  »«*  o*hi»8 
iiig  the  whole  time  which  elapsed  from  Leader^ s     Soutrxt 
indorsing  the  bills  to  the  plaintiffs,  till  his  bank-  «»*0»«™- 
ruptcy,  he  was  always  considerably  indebted  to 
them.     The  plaintifl^  never  presented  the  bills  fen* 
payment,  or  made  any  demand  on  the  defendants 
tUl  after  Leader* 8  bankruptcy,  three  years  after  one 
bill  became  due,  and  four  after  the  other.    The 
defendants,  about  two  years  after  the  second  bill 
became  due,  opened  a  banking  account  with  the 
plaintiffs,  but  the  plaintiffs  did  not  then  inform 
them  that  they  held  these  bills  against  them.    The 
balances  which  the  defendants  had  in  the  hands  of 
the  plaintiffs  seldom  exceeded  300/.  but  on  two 
occasions  they  had  for  two  or  three  days  balances 
to  their  credit  of  more  than  1000/.,  on  which  the 
plaintiffs  made  no  claim.     The  plaintiffi  debited 
Leader  up  to  the  time  of  his  bankruptcy  with 
interest  on  the  bills,  but  never  carried  the  bills 
themselves  to  the  debit  of  his  account 

Scarlett y  for  the  defendants,  after  referring  to 
Laxton  v.  Peatj  2  Camp.  185.,  said,  he  should  .not 
contend,  after  the  objections  made  to  that  case  by 
the  Court  of  Common  Pleas,  in  Fentum  v.  Pocock^ 
5  Taun.  19^.,  that  the  circumstances  stated  above 
furnished  any  ground  of  nonsuit ;  but  it  was  for 
the  Jury  to  consider,  as  a  question  of  fact,  whether 
the  plaintifis  had  not  by  their  conduct,  in  receiving 
interest  from  Leader^  in  giving  no  notice  for  so 
long  a  time  to  the  defendants  of  their  claim  on 
them,  and  in  allowing  them  to  draw  for  balances 
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1895.  exceeding  the  amount  of  the  bills,  shown  that  they 
FmmvnuA  listed  to  the  drawer,  who  was  really  primarily 
liable,  and  abandoned  all  claim  on  the  defendants ; 
and  he  dted  JEllis  v.  GaUndo^  1  Doug.  2^0.  n.  to 
^how  that  this  was  a  question  for  the  Jury,  and  also 
that  the  circumstances  formed  a  good  defence. 

F.  PoUock^  contra^  contended,  that  the  plaintifB 
were  not  l^ally  bound  to  apply,  and  would  not 
have  been  morally  justified  in  applying  the  balances 
due  to  the  defendants  in  satisfaction  of  the  bills  ; 
that  nothing  short  of  an  express  declaration  by  the 
holder  of  his  intention  to  discharge  the  acceptor 
would  be  sufficient  to  discharge  him,  for  which 
he  cited  Dingwall  v.  Dunster^  1  Doug.  247. 
and  that  none  of  the  transactions  between  the 
plainti£&  and  Leader^  after  the  indorsement  of  the 
bills,  affected  their  right  to  recover,  for  which  he 
cited  Atwood  v.  Crowdie^  1  Stark.  483. 

LxTTLEDALE  J.  The  plaintifis  having  given  value 
for  these  bills,  the  defendants  are  liable  upon  them, 
although  their  acceptance  was  without  considera- 
tion, unless  they  have  been  discharged.  Now  the 
liability  of  an  acceptor  differs  much  from  that  of  a 
drawer ;  he  can  only  be  discharged  by  an  express 
agreement  among  the  parties  that  he  shall  be  so, 
by  an  express  renunciation  by  the  holder  of  his 
liability,  by  payment,  or  by  neglect  on  the  part  of 
the  holder  to  get  paid  when  he  had  proper  means 
of  payment  in  his  power.  There  is  here  no  actual 
payment,  nor  do  I  think  any  of  the  transactions 
between  the  plaintifl&  and  Leader  amount  to  pay- 
ment ;  nor  do  I  think  the  defendants  discharged 


V. 

m 
and  Othebs. 
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by  the  circumstance  that  the  plaintifis  did  not,       18^* 
when  they  had  money  of  the  defendants  in  their    Farquhaa 
hands,  to  an  amount  exceeding  that  of  the  bills,    «"<*  Othebii 
apply  that  money  in  extinction  of  the  bills  :  they     SourmY 
were  not,  in  my  opinion,  bound  to   do  so,  nor 
would  they  have  dealt  well  by  the  defendants  if 
they  had  done  it :  there  can,  therefore,  be  no  laches 
in  their  not  doing  it     The  only  question  I  can 
leave  to  the  -Jury  is,  whether  they  can  collect  from 
the  dealings  between  the  parties  evidence  that  the 
plaintifis  ever  entered  into  an  agreement  to  dis- 
charge the  defendants,  or  expressly  renounced  all 
intention  of  holding  them  liable.     If  the  Jury  are 
satisfied  of  the  existence  of  either  of  these  facts, 
their  verdict  should  be  for  the  defendants ;  but  if 
otherwise,  for  the  plaintiffs  («). 

One  of  the  bills  was  originally  addressed, 
"  Messrs.  Southet/j  Orowther  and  Co.,"  but  the 
words  "  and  Co."  were  obliterated,  and  the  word 
"  and"  inserted ;  so  that,  when  produced,  the  ad- 
dress was,  "  Messrs.  Southey  and  Crowther"  The 
acceptance  was  signed,  "  Soutliey  and  Orowther.** 
It  did  not  appear  when  the  alteration  had  been 
made. 

Scarlett Qh]^cte&  that  the  plaintiffs  could  not  reco- 
ver on  this  bill  without  explaining  the  alteration. 

F.  Pollock^  for  the  plaintiffs,  said.  The  alteration, 
even  if  made  afler  acceptance,  was  immaterial ;  the 


(a)  See  Adams  v.  Gre^^  2  Stark.  531. 
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J  826.       defendants  would  be  equally  liable  in  which  ever 
Fabquhar    way  the  bill  was  directed  to  them. 

and  Others 

SouTHEY         LiTTLEDALE  J.  was  of  Opinion  that  the  alter- 
and  Othbrb.  ^t^Qn,  even  if  made  after  acceptance,  was  immate- 
rial, and  did  not  discharge  the  acceptors. 

Verdict  lor  the  plaintiffs. 

F.  Pollock  and  Henderson  for  the  plaintiffs. 
Scarlett  and  Parke  for  the  defendants. 


ADJOURNED  SITTINGS  IN  LONDON. 


Guildhall.  MAINWARING  V.   LESLIE. 

Dec,  20. 

In  an  action    jlssuMPsiT  foT  goods  sold  and  delivered^ 
bS!d  fOTg^ds      The  goods  appeared  to  be  ordered  by  and  de- 
supplied  to  his  Hvered  to  the  wife  of  the  defendant,  who  was  at 
separate^lom  the  time  living  separate  from  her  husband.     No 
hira,  the  plain-  evidence  was  given  of  the  circumstances  or  cause 

tin  must  give  ^ 

evidence  of     of  the  Separation. 

the  circum- 
stances of  the 

separation  to       Abbott  Ld.  C.  J.    The  plaintifi'  must  be  called. 

show  that  they  .  '' 

were  such  as  When  the  wife  is  not  living  with  her  husband 
her*to*bind^  there  is  uo  presumption  that  -she  has  authority  to 
the  husband,    bind  him  even  for  necessaries  suitable  to  her  degree 

in  life:  it  is  for  the \ plaintiff  to  show  that,  under 
the  circumstances  of  the  separation,  or  fronl  the 
conduct  of  the  husband,  she  had  such  authority. 
The  mischref  of  allowing  the  ordering  of  goods  by 
a  married  woman  living  apart  from  her  husband 


• 
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to  he  prima  Jacie  evidence,  so  as  to  charge  liim  for       1826. 

them,  would  be  incalculable.  MAiNWAanra 

Nonsuit  (fl) 


Leslie. 


Brougham  and  Erie  for  the  plaintiff. 
Scarlett  and  Chitty  for  the  defendant. 


(a)  The  cases  which  settle  how  far  the  husband  is  liable  for 
goods  furnished  to  the  wife  are  very  copiously  collected  in 
Stark,  on  Ev.,  Part  IV.,  692,  &c.,  and  in  Selwyn's  Nisi  Prius, 
Tit.  Baron  and  Feme,  I. ;  but  it  does  not  appear  to  have  been 
&o  much  a  matter  of  question,  until  the  case  of  Montague  v. 
Benedict^  3  B&C.  63L,  what  proof  the  plaintiff  must  give  in 
the  first  instance,  as  what  the  law  was  on  the  whole  facts  given 
in  evidence  on  one  side  and  on  the  other ;  and  in  point  of  fact, 
in  a  large  proportion  of  instances,  the  proof  of  the  circum- 
stances appears  to  have  come  from  the  defendant.  In  that 
case,  however,  a  similar  question  to  that  in  the  principal  case 
arose,  and  was  decided  in  conformity  with  the  same  rule ;  for 
it  w^  held  that  the  plaintiff  must  prove  circumstances  to  shew 
the  assent  of  the  husband  to  the  wife's  contracts  for  goods,  not 
being  necessaries,  even  during  cohabitation. 


FREEMAN  v.  JURY  and  Another. 


Guildhall, 
Dec.iO. 


Assumpsit  for  use  and  occupation. 

The   premises   in   question  were   held,  among  A.bein^in 
others,  by  Motim,  under  a  lease  from  the  Cutlers'  SJ^ri"^  fo"r 
Company,-  which  expired  at  Christmas  1825.    The  years, underlet 

*      "^  tbeprenifles 

from  year  to  year  to  the  defendants,  who  knew  the  extent  of  A.'s  interest.  Tiie  plaindC 
afterwards  took  a  lease  of  the  same  premises,  expectant  on  the  detenninatioa  of  A.'s 
term ;  and  the  defendants,  after  the  determination  of  A.'s  term,  continued  in  possession 
for  a  quarter  of  a  year,  when  they  paid  the  rent  for  that  period,  and  claimed  to  give  up 
the  premises :  Held,  in  an  action  for  use  and  occupation  for  a  subsequent  period,  that 
there  was  no  evidence  of  a  tenancy  continuing  beyond  that  quarter  of  a  year. 

c  2 
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1826. 

Fa£EMAM 

.  •. 

JvRY  and 
Anothsju 


plaintiff  took  a  lease  from  the  Cutlers'  Company 
of  all  the  premises  held  by  Molinej  commencing 
at  the  expiration  of  Moline^s  term.  The  defend- 
ants occupied  the  premises  in  question,  with  full 
knowledge  of  the  extent  of  MoUne^s  interest  under 
the  company,  as  his  tenants  from  year  to  year  for 
several  years,  and  continued  in  possession  at  the 
expiration  of  his  term  at  Christmas  1825.  On 
Lady  Day  1826,  they  paid  one  quarter's  rent  to 
the  plaintiff,  at  the  same  rate  they  had  previously 
paid  to  MoUnej  and  claimed  to  give  up  possession. 
The  plaintiff  refused  to  take  possession,  conceiving 
himself  entitled  to  notice  of  quitting ;  but  the 
defendants  left  the  premises,  and  they  continued 
unoccupied  during  the  period  for  which  the  action 
was  brought. 

Scarlett  objected  that  there  was  no  evidence  of 
a  tenancy  beyond  Lady  Day.  Moline*s  interest, 
and  consequently  the  interest  of  the  defendants 
under  him,  was  determined ;  and  the  only  evidence 
of  a  contract  with  the  plaintiff  was  the  payment  of 
rent  for  one  quarter  at  Lady  Day.  That  miglit 
just  as  likely  be  rent  due  on  a  taJking  for  a  single 
quarter  as  on  any  other  taking,  and,  therefore, 
was  no  evidence  of  a  continuing  tenancy. 

Marryatty  for  the  plaintiff,  answered,  that  the 
payment  of  rent  at  the  old  rate  was  evidence  of  a 
holding  on  upon  the  old  terms.  It  >vould  be  evi- 
dence for  the  defendant  that  the  plaintiff  had 
accepted  him  as  tenant  on  those  terms ;  it  must, 
therefore,  be  evidence  for  the"  plaintiff  that  he 
was  so. 
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Abbott  Ld.  C.  J.  The  plaintiff  cannot  recover 
unless  he  proves  a  new  continuing  tenancy  under 
him.  Moline's  interest  expired  at  Christmas  1825, 
and  the  defendants  were  aware  that  it  did  so ;  their 
tenancy  from  year  to  year  under  Moline  must, 
therefore,  be  considered  as  necessarily  expiring  at 
that  time.  Then  their  old  tenancy  being  deter- 
mined, there  is  no  evidence  of  a  new  continuing 
tenancy,  for  the  fact  relied  on  admits  equally  well 
of  a  different  construction. 

Nonsuit. 

Marry att  and  Comyn  for  the  plaintiff. 
Scarlett  and  Chitty  for  the  defendant 


1826. 


Freeman 

V, 

Jury  and 
Another. 


REX  V.  DANIEL  PRINCE. 

The  defendant  was  indicted  under  the  stat 
52  G.  3.  c.  63.,  for  unlawfully  negotiating  and  ap- 
plying to  his  own  use  a  bill  of  exchange  deposited 
with  him  as  agftit  for  the  owners,  without  any 
authority  to  sell  or  pledge,  for  the  purpose  of  get- 
ting it  discounted,  and  paying  the  proceeds  to  his 
employers.  There  was  a  second  count  charging 
him  with  unlawfully  pledging  it ;  and  a  third, 
charging  him  with  unlawfully  embezzling  and 
secreting  it. 

The  defendant  was  not  a  bill  broker,  and  was  to 
receive  no  commission  for  discounting  the  bill; 
but  was  in  the  habit  of  discounting  bills  for  the 
owners  of  the  present  bill,  and  they  were  in  the 

c  3 
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GUILDHAIX, 

Jon.  10. 

One  gratuit- 
ously engaging 
to  procure  the 
discount  of  a 
bill,  not  being 
in  any  busi- 
ness Mfithin 
which  such  an 
employment 
regularly 
fafls,  cannot 
be  convicted 
of  embezzling 
the  bill  de- 
posited with 
nim  for  the 
purpose  of 
procuringsuch 
discount,  un- 
der the  statute 
52  Geo.  3, 

C.63. 
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1827.  habit  of  doing  so  for  him.  The  bill  had  been 
rbx        drawn  by  the  owners  by  the  advice  of  the  de- 

^'  fendant,  who  informed  them  that  he  had  the 
means  of  getting  it  discounted.  It  was  delivered 
to  him  for  that  purpose,  and  he  deposited  it  with 
a  creditor  of  his  own  as  a  collateral  security. 

It  was  objected  for  the  defendant,  that  he  was 
not  an  agent  within  the  scope  of  the  statute  ;  that 
his'  offices  were  gratuitous,  and  not  performed  in 
his  regular  business  j  whereas  the  act  of  Parliament 
was  intended  merely  to  apply  to  persons  to  whom, 
in  the  course  of  their  regular  employment,  and  for  a 
remuneration,  securities  of  the  sort  there  mentiongd 
were  intrusted. 

The  counsel  for  the  prosecution  replied,  that, 
for  the  purpose  mentioned  in  the  indictment,  that 
of  procuring  the  discount  of  the  bill,  the  defendant 
was  undoubtedly  an  agent.  They  admitted  that 
the  statute  would  have  been  inapplicable,  had  the 
enacting  part^stopped  short  at  the  words  "  bankers, 
merchants,  brokers,  attorneys}"  but  they  urged 
that,  ill  the  first  section  (leaving  the  second  section 
out  of  the  question)  the  words  were  "  banker  or 
bankers,  merchant  or  merchants,  broker  or  brokers, 
attorney  or  attorneys,  or  agent  or  agents  of  any 
description  whatsoever  ;**  that  these  expressions 
were  as  comprehensive  as  any  which  the  legislature 
could  have  used,  on  the  supposition  that  they  con- 
templated such  a  case  as  the  present ;  for  that  the 
enactment,  instead  of  being  confined  to  agents  of  a 
description  similar  to  those  before  enumerated, 
expressly  includes  agents  of  any  description  what- 
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soever  ;  that  a  gratuitous  agency  is  an  agency  of  1827. 
some  description,  just  as  a  trust  is  not  the  less  a  r„x 
trust  for  being  a  naked  trust.  ^  ^• 

°  Princk. 

Abbott  Ld.  C.  J.  We  must  endeavour  to  ascer- 
tain the  intention  and  object  of  the  statute ;  and 
that  appears  to  have  been  the  punishment  of  per- 
sons who,  in  the  ejcercise  qf  their  Junctions,  receive 
securities  and  afterwards  embezzle  them.  It  is 
true  that,  for  certain  purposes,  a  friend  is  an  agent ; 
but  can  he  be  called  such  an  agent  as  the  legisla- 
ture had  here  in  view  ?  Now  here  the  parties  are 
merely  friends,  accustomed  to  accommodate  each 
other ;  and,  taking  the  transaction  as  one  between 
such  friends  mutually  aiding  each  other,  can  it  be 
said  to  fall  within  the  operation  of  an  act  passed 
with  such  an  intention  and  object?  The  words 
"  any  description  whatsoever'*  are  certainly  very 
comprehensive;  but  if  it  had  been  intended  to 
comprehend,  within  the  enactments  of  the  statute, 
deposits  for  any  purposes  (such  for  instance  as 
safb  custody),  all  the  preceding  words,  "  banker, 
merchant,  &c.,*'  would  have  been  unnecessary, 
and  might  have  been  omitted.  It  was  therefore 
intended  to  confine  the  operation  of  the  statute  to 
persons  acting  in  the  discharge  of  their  functions. 
I  entertain  a  very  clear  opinion  on  the  point. 

His  Lordship  accordingly  directed  an  acquittaL 

Denman  and  T*  J.  Piatt  for  the  crown. 
Scarlett  Bxid  Campbell  for  the  defendants 
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GuiLDHAix,     EARITH  and  Another,  Assignees  of  TROL- 
Jan.i5.  j^Qp^^  ^    SCHRODER  and  Another. 

In  an  action     AssuMPsiT  fof  work  and  labour  by  the  bankrupt. 
a^bM^krupffor      '^^^  action  was  commenced  on  the  day  after  the 
a  demand  for   assignment  to  the  plaintifis.       The    defendants, 

which  the 

bankrupt,  if  before  two  nionths  had  expired  from  the  adjudica- 
*^^^*fh^'  7*°**'  t^^^  ^^  *^^  bankruptcy,  gave  notice  that  they  in- 
sitions  are       tended  to  dispute  the  petitioning  creditor's  debt, 

evidence^of  ^^^  '^^^  ^^^  ^^  bankruptcy.  The  bankrupt,  wlio 
the  matters      ^^s   withiu   the   kingdom  when   the   commission 

contained  in      .  ,  ^  r.   •    .      ..  ^      j.         ^ 

them,  unless  issucd,  ucver  gavc  uoticc  01  mtcntiou  to  dispute 
^th^thc"'^''  the  comraissign ;  and  the  cause  came  on  for  trial 
time  prfe-        after  the  expiration  of  two  calendar  months  from 

scribed  by  the   .y         j.     j*      .•  /•  i       i  a 

statute  the  adjudication  ot  bankruptcy. 

6  Geo.  4.  c*16. 
^92.,  gives  no- 
tice of  his  in-       Scarlett  J  for  the  plaintiffs,  proposed  to  read  the 

dlsjnite  the  depositions  under  the  commission,  as  evidence  to 
commission,     prove  the  petitioning  creditor's  debt  and  the  act 

although  the     *^^r»i       i 

action  was       of  bankruptcy. 

commenced, 
and  notice 

given  by  the        Manyatt  and  Gumey^  for  the  defendant,  ob- 

defendant  that  .^j-i.t  ^i_j*  x*  z»i_* 

he  would  dis-  jcctcd  that  where  a  party  had  given  notice  ot  his 
^fbankni^tc  i'^te^'io"  to  dispute  the  act  of  bankruptcy,  &c., 
&c.  within  the  within  the  two  months  after  which  the  depositions 
^'"thSank?    are  made  evidence  by  the  6  G.  4,  c.  16.  s.  92.,  he 


to 


rupt  to  give  ought  not  to  be  prejudiced  by  the  delay  of  the  as- 
the  cause  be  signces  in  not  bringing  the  cause  to  trial  until 
^rid^'SrSto''  after  the  two  months  elapsed,  although  the  bank- 
that  time  is  rupt  should  not  give  any  notice  of  intention  to 
^^  dispute  the  commission  ;  and  they  argued  that  this 

view  of  the  question  was  confirmed  by  the  clause 
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in  s.  90.,  giving  costs  in  cases  where  the  act  of       ^^^V/ 
bankruptcy,  &c.,  were  disputed ;  for  if  the  depo-    earith  and 
sitions  could  then  be  received  as  evidence,  no  costs     Anothee 
could  be  incurred  by  the  dispute.  ScHaoDBa  and 

Another. 

Scarlett  oxidBrougfiamjfor  the  plaintiffs,  answered 
that  the  general  object  of  the  statute  was  to  enable 
the  assignees  to  recover  in  every  case  in  which  the 
bankrupt  might  sue,  if  solvent,  when  they  can  do 
so  without  prejudice  to  the  defendant ;  that,  con* 
sequently,  in  all  cases  where  the  bankrupt  gave  no 
notice,  they  might  recover  without  farther  proof 
of  the  act  of  bankruptcy,  &c.,  than  the  depositions, 
because  by  s.  94.  a  recovery  by  them  could  protect 
the  defendant  against  any  claim  made  by  the  bank- 
rupt in  respect  of  the  same  matter ;  that  it  might 
be  otherwise  in  cases  where  the  bankrupt  disputed 
the  bankruptcy,  because  then  the  defendant  has 
not  the  same  protection ;  and  in  cases  where  the 
cause  of  action  arises  afler  the  bankruptcy,  because 
s.  92.  does  not  apply  to  those  cases. 

Abbott  Ld.  C.J.  There  is  a  very  material 
distinction  between  the  provisions  of  the  statute 
49Gf.3.  c.  121.  5.10.  and  those  of  the  statute 
6  G.4f.  c.  16.  s.  90.  Under  the  former  statute  the 
proceedings  under  the  commission  were  to  be  ew- 
dence  of  the  petitioning  creditor's  debt,  the  trading 
and  the  bankruptcy,  unless  notice  were  given  to 
dispute  any  of  these :  under  the  present  act,  unless 
such  notice  is  given,  no  proof  of  any  of  these  is 
required ;  and  that  circumstance  disposes  of  the 
argument  as  to  costs,  because  as  the  commission 
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1827.       and  the  assignment,  when  entered  of  record^  prove 
EABiTHand    themselves;   the  giving  even   the  proceedings  in 
Another     proof  is  attended  with  the  expense  of  producing  a 
iScHBODEB  and  witness  to,identify  them  as  the  proceedings.  Under 
Anotheb.     the  present  act,  s.  90.,  if  notice  to  dispute  be  given, 
proof  of  the  petitioning   creditor's   debt,    &c.  is 
required,  and  the  question  then  is,  what  evidence 
shall  be  given*.     Now  by  s.  92.  it  is  enacted,  that 
unless  the  bankrupt,  if  in  England  when  the  com- 
mission issued,  within  two  months  from  the  adjudi- 
cation give  notice   of  his  intention  to  dispute  the 
commission,   the  depositions    shall  be  conclusive 
evidence  of  the  matters  contained  in  them ;  and 
there  is  nothing  to  prevent  this  section  from  apply- 
ing to  the  cases  provided  for  in  s.  90.     Taking  the 
two  sections  together,  and  observing  the  difference 
between  the  provisions  of  s.  90.  and  the  correspond- 
ing provisions  in  the  former  act,  the  effect  is,  that 
in  cases  where  the  bankrupt,  if  solvent,  could  have 
sued,  and  the  defendant  gives  notice  of  his  inten- 
tion to  dispute  the  bankruptcy,  &c.,  the  fact  so  dis- 
puted must  be  proved ;  but  the  depositions  under 
the  commission   are   conclusive   evidence  of  the 
matters  contained  in  them,  unless  the  bankrupt 
also  has  given  notice  within  the  time  prescribed  by 
the  statute.     This  will  be  the  general  rule,  and  is 
the  generd  policy  of  the  statute :  the  contingency 
on  which  the  application  of  s.  92*  depends  is  not 
ascertained  till  the  expiration  of  the  time  there 
mentioned  ;  but  after  that  time  is  expired,  there  is 
no   reason  for  excepting  an  action  commenced 
before  from  its  operation. 

The  cause  was  afterwards  referred. 
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Scarlett^  Brougham  and  Patteson  for  the  plain-        1827. 

""S.  Eabith  aod 

Another 

Marry attf  Gumey  and  Comyn  for  the  defendants.  v. 

Schroder  and 
Another. 


n 


WIDGER  V.  BROWNING.  Goildhaix, 

Jan.  1 5. 

T^R£SPASS  for  taking  goods.     The  goods  had  been  in  an  action 
taken  by  the  defendant,  as  assignee  of  the  plaintiff,  2,?;^oTa 
under  a   commission    of  bankruptcy  dated  July  bankrupt,  no- 
1823,  to  try  the  validity  of  which  the  action  was  thcbank-^" 

Notice  of  the  plaintiff's  intention  to  dispute  the  house  of  the 
bankruptcy  had  been  left  with  a  clerk  at  the  de-  S^Jri^Js^uf-** 
fendant's  counting-house  in  London  before  issue  ^^^®"^  ^  ®*" 
joined ;  but  it  was  not  shown  that  it  had  come  to  proceedings 
the  defendant's  hands.  Se5S°* 

under  the  stat. 
4Q  Oeo  s, 

Wilde  Serjt.,  for  the  defendant,  offered  the  pro-  c.  12.  }'io.; 
ceedings  in  evidence  under  49  G.  3.  c.  121.  s.  10.,  P^T^^n^^ 
and  contended,   on  the  authority  of  Howard  V.  assignee  is 
JRamsbotlom,  3  Taun.  52ti»,  that  personal  service  "^  °«^*«»n^» 
on  the  assignee,  or  service  on  the  attorney,  was 
necessary  under  the  statute  to  exclude  the  pro- 
ceedings from  being  evidence. 

Scarlett.  The  facts  of  that  case  do  not  warrant 
the  position  founded  on  it.  It  does  not  appear 
from  the  statement  whether  the  notice  was  left 
.before  or  after  issue  joined,  and  the  judgment  of 
Mansfield  C.  J.  might    have    proceeded  on    the 
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WiDGER 
V, 

Browning. 


latter  ground.  Personal  service  is  only  necessary 
to  bring  a  party  into  contempt.  If  it  were  other- 
wise, a  person,  by  keeping  out  of  the  way,  might 
deprive  a  party  of  the  benefit  to  which  he  would  be 
entitled  by  notice. 

Abbott  Ld.  C.  J.  I  am  glad  to  find  the  facts 
of  that  case  do  not  warrant  the  note,  for  I  am 
strongly  of  opinion  that  there  is  no  general  princi- 
ple of  law  requiring,  personal  service  in  such  a  case 
as  this.  The  cases  in  which  personal  service  is 
necessary  are  exceptions  and  rare. 

*  Verdict  for  the  defendant. 

Scarlett  and  Campbell  for  the  plaintiff. 

Wilde  Serjt.,  F.  Pollock  and  Ferring  for  the 
defendant. 


Gotldhall, 
Ton.  17. 

Asfompntona 
charter-party, 
^'freight  to  be 
paid  partly  in 
cash,  and 
partly  bvap- 
proYed  mil.'* 
Tlie  owner 
toolc,  without 
apprising  the 
defendants, 
a  bill  from 
the  consignee 
of  the  car^o 
for  part  oi 
the  freight, 
which  was  dis* 
honoured : 
Held,  that  the 


TAYLOR  V.  BRIGGS  and  Another. 

This  was  an  action  of  assumpsit  on  a  charter  party 
of  affreightment  of  the  ship  Essex,  whereby  the 
plaintiff  engaged  to  bring  a  cargo  of  cotton  from 
Alexandria  in  Egypt  to  Liverpool,  "  the  freight  to 
be  paid  on  unloading,  and  right  delivery  of  the 
cargo,  one-third  in  cash,  and  the  remainder  by  an 
approved  bill  at  two  months*  date.** 

The  plaintiff*8  demand  consisted  of  various  par- 
ticulars ;  and  it  was  agreed  that  the  amount  of  the 
verdict  should  be  referred,   the  opinion   of  the 

defendants  were  not  dBscharged  thereby  from  the  amount  of  the  bill. 
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learned  judge  being  first  taken  on  several  disputed       1827. 
points,  of  which  one  was,  whether  the  defendants      taylo* 
were  to  be  allowed  the  sum  of  1000/.  as  paid,  under   „    *•     ^ 
the  following  circumstances  : —  •     Anotheb. 

The  ship  proceeded  with  a  cargo  of  cotton  to 
Liverpool,  consigned  to  Gamett  of  that  place. 
Upon  the  plaintiflf's  proceeding  to  unload  the  cargo, 
he  applied  to  Gametic  who  had  authority  from  the 
defendants  to  settle  the  freight,  for  an  advance  of 
money.  He  received  from  him  his  acceptance  for 
1000/.  This  was  done  without  first  apprising  the 
defendants ;  but  the  plaintiff,  who  did  not  nego- 
tiate the  bill,  applied  to  the  defendants  for  their 
indorsement,  which  th§y  refused-  Gametti  at  the 
time  the  bill  was  given,  was  in  good  circumstances 
and  credit,  but  failed  before  the  bill  became  due, 
and  it  was  never  paid. 

It  was  contended,  for  the  defendants,  that  the 
plaintiff  having  taken  this  bill  without  their  consent, 
thereby  discharged  them  of  so  much  of  the  freight 

Abbott  Ld.  C.  J.  I  have  no  doubt  about  the 
point.  The  bill,  even  if  taken  as  an  approved  bill, 
cannot,  if  unproductive,  be  reckoned  in  discharge 
of  the  defendants. 

Verdict  for  the  plaintiff,  subject  to  a  refer- 
ence (a). 

Scarlettf  Marryatt  and  Campbell  for  the  plaintiff. 

The  Solicitor  General  and  F.  Follock  for  the  de-  . 
fendant 


(a)  In  Bolton  v.  Reichard^  1  Esp.  106v  where  the  plaintiff 
received  from  the  defendant  an  order  on  his  bankers,  directing 
them  to  give  the  plaintiff  a  good  bill  at  seventy  days  for  the 
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Taylor 

V. 

Bjuggs  and 
Another. 


amount  due,  it  is  said  that  a  bill  was  given  and  proved  bad,  and 
that  Lord  Kenton  held  that  the  defendant  was  discharged,  and 
that  it  was  incumbent  on  the  plaintiff  to  see  that  he  got  good 
bills.  But  the  report  does  not  seem  to  be  accurate;  for  in 
Bolton  V.  Richardy  6  T.R.I 39.,  which  seems  to  be  the  same 
case,  though  it  appears  there  that  no  bill  was  actually  given, 
Lord  Kenyan  said,  *^  If  the  bankers  had  given  the  plaintiff  a 
bill  on  an  insolvent  person  for  the  amount  of  the  defendant's 
check  on  them,  it  would  have  been  too  much,  perhaps,  to  have 
said  that  that  would  have  cancelled  the  plaintiff's  demand;" 
imd  both  Grose  and  Lawrence  Js.  in  speaking  of  the  case  as  it 
would  have  stood  if  a  bill  had  been  given,  say  that  the  receipt 
of  '*  a  good  bill>  a  bill  drawn  on  a  solvent  person,"  would  have 
settled  the  account.  The  decision,  indeed,  was  in  favour  of 
the  defendant,  but  not  on  the  ground  that  he  took  on  himself 
the  risk  of  the  bill,  but  that  he  had  taken  the  bankers  them- 
selves as  his  debtors ;  and  the  casf  is  therefore  rather  an  au- 
thority in  favour  of  the  decision  in  the  principal  case  than 
against  it.  And  the  same  law  may  be  collected  from  the  case 
of  Broton  v.  Kewley,  2  B.  &  P.  518. 

If  therefore  a  bill  be  taken  which  turns  out  to  be  bad,  there 
seems  to  be  no  difference,  as  to  the  party's  right  to  receive 
further  payment,  whether  there  be  an  original  stipulation  that 
the  payment  should  be  made  by  bill  or  not ;  and  in  the  latter 
case  the  receipt  of  a  bill  is  no  discharge,  if  it  afterwards  prove 
bad,  unless  the  party  expressly  take  it  as  payment,  and  agree 
to  run  the  risk  of  the  bill.  See  Puck  ford  v.  Maxwell^  6  T.  R.  52. 
Otoenson  v.  Morse,  7  T.  R.  64.  Tapley  v.  Martens,  8  T.  R.  45  J . 
Everett  v.  Collins,  2  Camp.  51 5.  Marsh  v.  Pedder,  4  Camp.  257. 
Holt  N.  P.  C.  72.  In  the  case  indeed  of  Dutton  v.  Solomonson, 
3  B.  &  P.  582.,  Lord  Alvanley  expressed  a  doubt,  whether  on  a 
contract  for  the  purchase  of  goods,  to  be  paid  for  by  a  bill  at 
two  months,  an  action  of  indebitatus  assumpsit  would  lie,  even 
at  the  expiration  of  that  period,  and  whether  the  remedy  would 
not  be  by  a  special  action;  but  this  was  considered  to  be 
otherwise  in  Mussen  v.  Price,  4  East,  147.,  and  expressly 
overruled  in  Brooke  v.  White,  1  N.  R.  330.  Even  the  remedy, 
therefore,  differs  only  during  the  stipulated  period  of  credit ; 
and  in  none  of  the  latter  cases  was  any  doubt  suggested  as  to 
the  seller's  right  to^receive  further  payment,  although  it  was 
held  that,  during  the  time  stipulated  for  the  currency  of  the 
bills,  he  could  only  proceed  on  the  special  contract. 
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LANAUZE  f.  PALMER.  GaiLD.iAi.t. 

Jan,  18. 

This  was  an  action  by  tlie  indorsee  •  against  the  An  examined 

•    J  n     •        i.'ii       z'         1  copy  of  a  letter, 

indorser  of  nine  bills  of  exchange.  containing  no^ 

The  defendant's  indorsements,  purporting  to  be  h^^^^'YbUi 
made  specially  to  J.  M^ManuSy   were   none   of  of  exchange 
them  in  the  handwriting  of  the  defendant,  but  it  was  not  produced, 
attempted  to  charge  him  on  the  bills  by  virtue  of  an  nor  the  subject 

1       .  Ti  ..■  Ti  ?  1  •  rr.  matter  of  the 

aathonty  to  M^Manus  to  use  his  name,     lo  prove  action,  is  not 
this,  twenty-five  other  bills  were  put  in,  all  of  them  JjfiJhcS^l^noticc 
having  similar  indorsements,  and  all  of  which  had  to  produce  the 

IpMfiP  sent 

been  taken  up  by  the  defendant's  bankers  who  had 
kept  the  bills.  All  the  names  on  these  bills  and 
those  sued  on,  except  the  defendant  and  M'Ma- 
nus^s  were  fictitious.  ]\PManuSy  who  had  re- 
sided in  Dublin^  absconded  upon  the  discovery  of 
the  forgeries. 

Other  bills  similarly  indorsed  had  been  dis- 
honoure4  and  taken  up  by  M^Manus^  and  there- 
fore were  not  produced  by  the  plaintiff.  To  show 
that  notice  of  the  dishonour  of  these  bills  had  been 
given  to  the  defendant,  examined  copies  of  letters 
containing  such  notices  were  offered. 

"Scarlett  objected  that  no  notice  to  produce  these 
letters  had  been  given,  and  that  the  rule  of  not 
requiring  notice  to  produce  a  notice  of  dishonour 
only  applied  to  the  bills  sued  on.  (a) 


(a)  Kine  v,  BeaumonU  3  Bred.  &  Bing.  288. 
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Lanauze 
Palmer. 


Abbott  Ld.  C.  J.  I  think  notice  to  produce  is 
necessary.  It  does  not  fall  within  the  exception 
of  bills  produced  and  the  subject  matter  of  the 
action,  where  no  notice  is  necessary. 

Verdict  for  the  plaintiff. 

F.  Pollock  and  Brougham  for  the  plaintiff. 
Scarlett  and  Patteson  for  the  defendant. 


Guildhall, 
Jan.  19. 

A  demurrer  or 
plea  to  a  bill 
m  equity  do 
not  so  admit 
the  facts 
charged  in  it, 
as  to  be  evi- 
dence against 
the  defendant 
of  those  facts 
in  a  future 
action  be- 
tween the 
same  parties. 


TOMKINS  V.  ASHBY. 

Assumpsit  for  money  deposited  by  the  plaintiff 
with  the  defendant 

The  defence  suggested  was  that  the  money  was 
deposited  for  a  particular  purpose  (the  answering 
the  differences  on  some  Meaican  bonds),  and  ap- 
plied to  that  purpose. 

The  defendant  had  filed  a  bill  in  Chancery 
against  the  plaintifi)  alleging,  among  other  things, 
the  circumstances  now  relied  on  with  respect  to 
the  Mexican  bonds.  The  plaintiff  had  originally 
demurred  to  this  bill ;  but  the  demurrer  being 
overruled,  he  put  in  an  answer,  pleading  to  that 
part  of  the  bill  which  respected  the  Mexican  bonds, 
and  answering  the  remainder  of  the  bill. 

Scarlett^  for  the  defendant,  proposed  to  read  the 
proceedings  in  Chancery,  as  amounting  to  an 
admission  on  the  part  of  the  plaintiff  of  the  circum- 


A  rule  nisi  to  enter  a  nonsuit  was  obtained  in 
Hilan/ Term,  on  the  ground  that  the  acknowledg- 
ment produced, 

''Sept.  15.  1824. 

«« Mr.  Tomkins  has  left  in  my  hands  200/. 

«  J.  Ashhyr 

required  a  stamp,  but  the  other  point  was  not 

mentioned ;   and  the  rule  obtained  was  afterwards 

discharged. 
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Stances  respecting  the  Mexican  bonds  as  stated  in       18S7. 
the  defendant's  bill. 

Abbott  Ld.  C.  J.  refused  the  evidence ;  ob- 
serving that,  after  a  demurrer  to  a  bill  in  equity,  if 
the  demurrer  were  overruled,  the  party  might  still 
go  on  and  answer ;  and  that,  consequently,  the 
demurrer  was  not  to  be  taken  as  an  absolute 
admission  of  the  facts  charged ;  and  that  on  the 
same  principle  a  plea  in  equity  could  not  be  so, 
for  that  it  amounted  merely  to  a  statement  of 
circumstances  to  prove,  that,  supposing  the  facts 
charged  to  be  true,  the  defendant  is  not  bound  to 
answer :  it  could,  therefore,  no  more  amount  to  an 
admission  of  those  facts,  than  a  witness  who  de- 
clines to  answer  a  question  can  be  held  to  admit 
the  fact  inquired  into. 

Verdict  for  the  plaintiff. 

Marryatt  and  Reader  for  the  plaintiff. 
Scarlett  and  F.  Pollock  for  the  defendant. 


CASES 


ARGUED  AND  DECIDED 


AT    NISI    PRIUS 


IN  K.B. 


AT    THE  SITTINGS  ASTEB 


HILARY   TERM^ 
8  Geo.  IV.  1827. 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


w««»»«>.  DAVIDSON  V.  SEYMOUR,  Esquire. 

Fd>,  16. 

The  new  the-  .Debt  azainst  the  sheriff  of  Brecknockshire,  for 
anfwwBbiefor  ^^  escape  of  a  debtor  taken  in  execution, 
the  escape  of  a  Jt  appeared  that  the  debtor,  being  in  custody  of 
in  execution  in  the  defendant's  predecessor,  was  removed  hy  habeas 
JltS^r!""  C(^rpu8  to  London  on  22d  February  ;  and  while  in 
and  not  de-     London  he  made  his  escape  from  the  gaoler  who 

liYered over  to   .      i    i  •       ,i  vt  r  '  r^L. 

him  by  inden-  took  him  there.   No  precise  proof  was  given  of  the 
**"*•  period  of  the  escape ;  but  the  debtor  was  removed 

from  the  prison  at  Brecon  before  any  indenture 
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turning  over  the  prisoners  from  tb^  old  to  the  new 
sheriff  was  executed. 

It  was  suggested,  that  it  was  a  question  for  the 
jury  at  what  time  the  actual  escape  took  place ; 
and  that  if  they  thought  it  was  after  the  defendant 
came  into  office,  the  plaintiff  would  be  entitled  to 
a  verdict. 


if 


IW. 


Abbott  Ld.  C.  J.  The  plaintiff  must  be  called. 
The  debtor  is  not  shown  to  have  been  ever  in  the 
custody  of  the  defendant.  It  does  not  appear 
whether  he  was  at  all  in  custody  while  the  defen- 
dant was  sheriff;  and,  at  all  events,  he  was  not 
comprised  in  the  indenture  by  which  his  predecesi- 
8or  delivered  over  his  prisoners  to  him.  That 
ceremony  is  necessary  to  the  change  of  custody. 

Nonsuit  (a) 

Scarlett  and  Hutchinson  for  the  plaintiff. 
CampbeU  for  the  defendant 


"*•• 


la  Pauber  v.  Greentooodf  Bar.  367.  it  b  said  to  have  been 
h^ld  that  an  assignment  of  prisoners  bi/  an  under  sheriff' ti^ 
t)|e  succeeding  high  sheriff  {though  not  by  indenture)  is  a  good 
assignment.  The  note,  however,  is  a  very  short  ode,  and  does 
not  at  all  state  the  circumstances  of  the  case,  or  the  grounds 
of  the  decision.  Indeed,  in  Sir  T.  Reade*^  case,  2  Roll.  146.,  it 
k  said  that  the  sheriff  is  indictable  for  the  escape  of  a  prisoner 
attainted  of  felony,  although  he  were  neyer  delivered  to  him  by 
indenture,  if  he  have  taken  upon  himself  the  custody  qf  thepri^ 
soners :  and  in  Smalman  and  Lane*8  case,  2  Leon.  54.,  where  the 
jM^tor  had  not  been  regularly  turned  over  to  the  new  sheriff, 
Amierson  C.  J.  held,  that^he  new  sheriff  might,  if  he  pleasie^y 
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return  him  in  autodid  su&f  and  so  charge  himself.  And  some 
such  circumstance  must  probably  have  existed  in  the  case  of 
Poulterv.  Greentoood;  for  the  general  necessity  of  a  delivery 
by  indenture  seems  fully  established.  See  Smalman  and  Lane's 
case,  qua  supra.  Indeed,  the  principal  questions  which  have 
arisen  on  the  subject  have  assumed  the  truth  of  this  rule.  Thus 
it  has  been  held,  that  even  if  the  debtor  remain  in  the  gaol,  but 
is  not  turned  over  by  the  old  sheriff  to  the  new  one,  he  is  never 
in  custody  of  the  new  sheriff,  and  cannot  therefore  be  charged 
in  execution  for  a  new  debt,  as  being  in  such  custody.  Hanmer 
V.  Warner  (or  Winmer),  1  Sid.  335.  2  Keb.  224.  But  he  con- 
tinues in  custody  of  the  old  sheriff  (ib.  and  see  Dowsetoellv, 
Reynehy  Cro.  Jac.  587.  and  Westbys  case,  3  Co.  71*  b.)tSO  that 
the  old  sheriff  may  at  any  time,  if  he  has  been  continually  in 
custody,  turn  him  over  to  his  successor  for  the  time  being, 
even  though  there  have  been  intermediate  sheriffs.  Hanmer  v. 
Warner.  So  also  questions  have  arisen  as  to  the  liability  of 
the  old  sheriff  under  such  circumstances.  In  Smalman  v.  Lane^ 
Anderson  C.  J.  held  the  non-delivery  to  the  new  sheriff  to  be 
no  escape  in  tlie  old  sheriff,  as  the  debtor  continued  in  actual 
custody ;  but  Periam  J.  held  the  contrary,  that  the  old  sheriff's 
authority  was  determined,  and  so  that  it  was  an  escape  in  him. 
And  in  Egerton  \. Morgan,  1  Bulst.69.  Fleming  C.  J.  Williams  J. 
and  Croke  J.  held  that  a  prisoner  not  delivered  over  by  inden- 
ture to  the  new  sheriff,  might  well  continue  in  custody  of  the 
old  one ;  but  Fenner  J.  and  Yelverton  J.  thought  he  could  not 
be  so  kept,  and  that  it  would  be  an  escape  in  the  old  sheriff; 
but  they  all  agreed  that  he  had  never  been  in  the  custody  of 
the  nev^  sheriff.  Indeed,  in  D*  Abridgecourt's  case,  as  cited  in 
Cro.  Eliz.  366.  and  Poph.  85.,  it  is  said,  that  where  the  old  sheriff 
kept  a  prisoner  in  execution  in  a  house  at.  Warwick,  and  did 
not  deliver  him  over  by  indenture  to  his  successor,  and  the 
prisoner  q/ienvards  escaped,  the  old  sheriff  was  held  liable  for 
that  escape ;  but  the  case  appears,  from  the  circumstances,  to 
be  the  same  with  Smalman  and  Lane's  case,  though  the  decision 
is  stated  somewhat  differently.  It  seems,  however,  to  be 
assumed  in  Wesibys  case,  3  Co.  71.  A.  Cro.  Eliz.  365.  Poph.  85. 
Mo.  688.  that  the  old  sheriff  may  well  keep  a  prisoner  in  cus* 
tody  after  the  new  one  takes  upon  himself  the  office.  In  that 
case  it  was  held,  that  it  was  not  enough  to  charge  the  new 
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sheriff  that  he  has  had  the  prisoner  delivered  over  to  him,  but 
that  he  must  also  have  notice  of  the  executions  wherewith  he 
is  charged.  Therefore,  whdn  a  prisoner  in  execution  at  the 
suit  of  D.  and  of  the  plaintiffs  was  delivered  over  by  the  old 
sheriffs  o^  London  to  their  successors  by  indenture,  and  the  in- 
denture specified  D.'s  execution,  but  did  not  mention  that  of  the 
plaintiff,  this  was  held  an  escape  in  the  old  sheriffs ;  for  the 
prisoner  was  not  in  the  custody  of  their  successors  at  the 
piaintiiTs  suit,  that  execution  not  being  mentioned ;  nor  was 
he  in  the  custody  of  the  old  sheriffs,  the^  having  actually 
delivered  him  over.  (See  1  Sid.  335.)  From  the  report  of  this 
case  in  Moore,  it  would  seem  sufficient  that  the  sheriff  should 
have  notice  of  the  executions  by  parol ;  but,  according  to 
L.ord  Coke,  it  seems  that  they  should  be  stated  in  the  inden- 
ture, or  at  least  that  the  new  sheriff  may  compel  the  old  sheriff 
to  state  them  so:  and  so  also  the  case  is  stated  in  Dalton, 
p.  16.,  that  the  new  sheriff  may,  if  he  pleases,  accept  of  parol 
notice,  but  that  he  may  insist  on  having  the  executions  com- 
prised in  the  indenture. 
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COWLES  t;.  DUNBAR  and  CALLOW. 


Feb.  S4. 


Trespass  for  assault    and    false    imprisonment  Ti,c£oiidbit 
Pleas,  the  general  issue ;  and»  by  the  defendant  police  act, 
Dunbar f  a  justification  under  the  London  police  $i6.  autho- 
act,  3  G.  4.  c.  55.  s.  l6.  ™?«  ^«  •?; 

prehension  of 

A  house  belonging  to  the  defendant  Dunbar  had  suspected  per- 
been  robbed  of  furniture  j  and  he.  seeing  the  ^IS'^ 
plaintiff  carrying  a  chest  of  drawers  early  in  the  only  applies  to 
morning  of  the  fourth  day  after  the  robbery,  ima-  hensionofper- 
gined  them  to  be  part  of  the  stolen  property,  and  ESd  ^SoS* 
gave  the  plaintiff  in  charge  to  the  other  defendant,  as  rogues  and 

vagabonds^  not 
toaopr»- 
hension  on  suspicion  of  a  partiouar  fidoiqr* 
D   8 
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1^*       CattoWf  who  was  a  constable ;  and  the  plaintiff  was 
C^i^ig!^      detained   till  inquiries  were   made.     The   trans- 

Dmh^  and   ^^^^^  ^^^^  place  in  the  parish  of  Bethnal  Greeny 
Callow,     within  the  operation  of  the  stat  3  G.  4.  c.  55. 

Scarlett^  for  the  defendant  Dunbar^  contended, 
that  as  it  appeared  that  a  felony  had  been  com- 
lhi%ted,  and  the  plaintiff  was  suspected  of  it,  the 

defendant's  conduct  was  justified  under  the  l6tfa 
section  of  that  statute,  which  empowers  **  any 
constable^  headborough,  patrol,  watchman,  or  other 
person^  to  apprehend  every  such  suqiected  person 
or  reputed  thief.*' 

Abbott  Ld.  C.  J.  I  am  of  opinion  that  that 
clause  does  not  apply  to  such  a  case  as  the  present : 
it  is  only  directed  against  persons  o^  general  suspi* 
cious  character.  This  clearly  appears  from  the 
preamble  of  the  clause,  which  shows  it  to  be  aimed 
at  persons  previously  of  bad  character,  frequenting 
places  where  they  may  be  reasonably  suspected  of 
resorting  for  felonious  purposes ;  and  the  committal 
is  to  be  as  a  rogue  and  vagabond,  not  for  any 
pi^cular  felony. 

Verdict  against  the  defendant  Dufibar  (damages 
100/.),  and  for  the  defendant  Callow. 

Qtttfiey  and  Archhold  for  the  plaintiff. 
Scarlett  and  Chittjf  for  the  defendant  Dunbar. 
Brougham  for  the  defendant  Callow^ 
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LEWIS  and  Another  v.  SAPIO.  Wwnmwro, 

Feb.  2^ 

Assumpsit  by  payee  against  drawer  of  a  bill  of  The  signatare 
exchange.  bmcS^S*^* 

The  drawer's  signature  to '  the  bill  was  **L.B.  ^^"^^^^ 
Sapio.'*  The  witness  who  proved  his  hand-writing,  person  ^p  . 
said  he  had  seen  him  write  his  name  several  times,  wri^S m«1 
bat  always  thus,  *^  Mr.  Sapio  /'  and  he  had  never  nama  oalj. 
seen  any  other  writing  by  him. 

Busby 9  for  the  defendant,  objected,  that  this  was 
not  sufficient  proo^  the  witness  never  having  seen 
die  defendant  write  the  whole  of  the  signature  he 
was  to  prove  j  for  which  he  cited  Powell  v.  Ford^ 
2  Stark.  N.  P.  C.  164.,  in  which  Lord  EUenborougk 
ruled  that  such  proof  was  insufficient. 

Abbott  Ld.  C.  J.  I  will  not  abide  by  any  such 
decision  as  that  The  witness  has  seen  the  defend- 
ant write  his  surname :  he  believes  the  surname  in 
the  defendant's  signature  on  the  bill  is  written  by 
him.    It  is  quite  enough. 

Verdict  for  the  plaintiffii. 

Scarlett  and  Piatt  for  the  plaintifis. 
Bmbtf  for  the  defendant 
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OoiLDHALLy 

Mareks.       THOMPSON  and  Another  v.  BROWN  and 

WESTON. 

When  apart- 

i^abieVoraroic  ^ssuMPsiT  for  goods  sold  and  delivered, 
ed^orehis'"      ^^^  defendants  became  partners  in' trade  on  the 
partnership,     Ist  Jafiuaiy  1824,  and  continued  so  until  the  1st 
forpa^er-  ^  January  1825.    Before  the  partnership,  Brown  was 
:«hip  debts, pays  indebted  to  the  plaintiffs,  who  were  ironmongers, 

money  to  the  *  r  o       » 

creditor  on  in  the  sum  of  64/.,  and,  during  the  partnership, 
CTBi^^or'can-  g^ods  were  supplied  on  the  partnership  account  to 
not  apply  such  the  amount  of  210/.  Early  in  the  year  1824 
Jrst  debt,  if     Brown  paid  to  the  plaintiff,  on  the  general  account, 

^rSi  ^  ^^^^^  ^'^^  ^^'-  ^  *"^»  *^^^  *^^  dissolution,  150/. 
&t  the  money  was  paid  expressly  for  the  partnership  debt  by 
^^e  partner  jfT^g^^^^  Brown  having  become  insolvent 

It  was  doubtful,  on  the  evidence,  whether  the 
check  was  the  property  of  the  partnership,  or  the 
sole  property  of  Brown  ;  and  it  was  contended, 
for  the  plaintiffs,  that  the  payment  having  been 
ihade  without  any  appropriation,  the  defendants 
were  at  liberty  to  apply  it  to  the  first  items  in  the 
account,  and  in  that  case  the  defendants  as  part- 
ners would  still  be  liable  for  the  balance^  of  the 
partnership  debt,  (a) 


(a)  Bodenham  v.  Purchase  26.&  A.  S9.  and  the  cases  there 
cited.  Brooke  t.  Enderby,  2  Brod.  &  Bing.  70.  Simson  t. 
Inghanif  2  B.  A  C.  65> 
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Abbott  Ld.  C.  J.     The  general  rule  certainly       1827. 
is,  that  when  money  is  paid  generally,  without  any     Thompson 
appropriation,  it  ought  to  be  applied  to  the  first  an^  Another 
items  in  the  account ;  but  the  rule  is  subject  to    Brown  and 
this   qualification,   that    when   there  are   distinct     ^^^t^^- 
demands,  one  against  persons  in  partnership,  and 
another  against  one  only  of  the  partners,  if  the 
money  paid  be  the  money  of  the  partners  the  cre- 
ditor is  not  at  liberty  to  apply  it  to  the  payment  of 
the  debt  of  the  individual :  that  would  be  allowing 
the  creditor  to  pay  the  debt  of  one  person  with  the 
money  of  others.     The  question  for  you  is,  was 
this  check  the  property  of  the  partners  or  not 

Verdict  for  the  defendants. 

Scarlett  and  Chilton  for  the  plaintifls. 
Gvmey  and  Campbell  for  the  defendants. 


RANDAL  V.  EVEREST  and  Another. 


Guildhall, 
March  3. 


Assumpsit  for  money  had  and  received.  An  agreement 

The  action  was  brought  to  recover  back  lOOL^  for  the  lease  of 
the  deposit  paid  by  the  plaintiff  under  an  agree-  contSned^r^ 
ment  for  a  lease  of  a  public  house  of  which  the  clause  that  the 
defendants  were  the  owners.     The  agreement  con-  fngYo"c^in^y 
tained  the  following  clause:  "  Lastly,  it  is  hereby  with  his  part 
agreed,  that  if  either  of  the  said  parties  shall  ne-  ment  should 
gleet  or  refuse  to  comply  with  his  part  of  this  ^\l^,l^^ 
agreement,  the  party  so  refusing  or  neglecting  shall  mutually 
pay  to  the  other  of  them,  on  demand,  the  sum  of  tfibe  thi^" 

damages  as- 
certamed  and  fixed  onsbreach  thereof:  Held  that  the  party  making  a  default  was  not 
liable  bejrond  the  damages  actually  sustained 
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1W7.        100/.,   hereby  mutually  agreed  upon  to  be  the 
RjjiDAL      damages  ascertained  and  fixed  on  breach  thereof." 

Anoranu  The  right  to  retain  the  sum  depended  on  the 
question  whether  it  was  forfeited  by  a  particular 
default  of  the  lessee ;  and  it  was  contended  on  the 
facts,  for  the  defendants,  that  the  deposit  had  been 
forfeited  by  the  refusal  of  the  lessee  to  take  pos- 
session of  the  premises  at  the  time  stipulated  in 
the  agreement;  but  the  defendants  had  subse- 
'  quently,  and  soon  after  the  default,  re-let  the 
public  house,  and  it  was  doubtful  whether  the 
defendants  had  not  also  themselves  committed  a 
default  under  the  agreement. 

Abbott  Ld.  C.  J.,  in  summing  up,  said :  A  great 
deal  has  been  said  about  the  different  import  of 
the  terms  penalty  and  stipulated  damages ;  but  I 
am  of  opinion,  and  shall  always  hold  so  until 
compelled  by  a  higher  authority  to  say  otherwise, 
that  whether  the  term  penalty  or  liquidated 
damages  be  used  in  the  agreement,  a  party  who 
claims  compensation  for  a  default  shall  only  be 
allowed  to  recover  what  damage  he  has  really  sus- 
tained. Whatever  language  the  parties  may  choose 
to  use,  I  am  of  opinion,  in  point  of  law,  that  a  jury 
cannot  be  called  upon  to  give  more  damage  than 
tiie  party  has  really  sustained.  I  confine  VELy 
opimon  to  contracts  not  under  seal :  instruments 
m  that  form^  may,  perhaps,  receive  a  different  con- 
struction. 

Verdict  for  the  plaintiff  100/.  (a) 

(a)   Aslley  v.  Wddon,  2  B.  &  P.  346.     Smith  v.  Dickenson, 
8  B.  &  P.  690.    Harrison  v.  fVright,  IS  East.  345.     Barton  ▼. 
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I 

Marryatt  and  Abraham  for  the  plaintiff. 

Qumey  and  Andrews  for  the  defendants.  Randal 

________________________^____________^____________^^_    EvERUT  and 

Anotbie. 

GUner^  Holt,  N.  P.  C.  43.    Pinkerton  v.  Caslon,  2  B.  &  A.  7(H. 
Currant  y.  OlmiuSf  S  B.  &  A.  692.    ReUly  ▼.  Jones,  1  Bbg.  802. 


THORNTON  and  Others  v.  MEUX.  Guildhau, 

March  7, 

J188UMPSIT  for  goods  sold  and  delivered,  goods  Wiierea 
bargained  and  sold,  &c.  J'lSfbetwecn 

The  sale  was  effected  tlirough  the  agency  ^^*u**i^^' 
Messrs.  Sharps  brokers,  who  transmitted  a  note  of  and soidnotes 
the  contract  to  each  party.    .The  note  sent  to  the  fi^m^and'not 
plaintifis  stated  the  sale  as  "  made  on  their  account  f^®,^17  ^^ 
to  our  principal  T.  Meux  ;''  and  afler  stating  the  the  proi^r 
quantity,  price,  and  time  of  delivery,  proceeded  S^lf^n^act. 
thus :  <*  To  be  paid  for  in  cash  by  the  brokers^  at 
die  expiration  of  fourteen  days  after  finishing  the 
landing  of  a  parcel  by  a  ship,  if  delivered  from 
«cale,  or  in  like  manner  after  receipt  of  the  order 
•for  delivery,  if  from  warehouse.*'     The  note  sent 
to  the  defendants  omitted  the  words   <<  by  the 
4>tt>kers^'' 

Marryatt  proposed  to  show  the  entry  in  the 
broker's  book,  as  evidence  to  prove  which  of  the 
two  notes  described  the  transaction  correctiy. 
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1827.  Scarlett  and  Campbell  objected.     Neither  party 

Thowiton  ^w  ^^^  ^^^  }  t^^y  ^'"^j  therefore,  only  bound  by 
andOTHEms  the  Communication  they  receive.  It  is  the  duty 
Mxuz.  of  the  broker  to  enter  the  contract  in  his  book, 
for  the  convenience  of  the  parties  if  they  want  to 
refer  to  it ;  but  the  notes  are  what  bind  them ;  and 
if  the  notes  vary  from  the  book,  the  parties  are 
only  bound  by  what  they  receive.  And  they  re- 
ferred to  Grant  v.  Fletcher,  5  B.  &  C.  436. 

Abbott  Ld.  C.  J.  I  used  to  think  at  one 
time  that  the  broker's  book  was  the  proper  evidence 
of  the  contract ;  but  I  afterwards  changed  my 
opinion,  and  held  conformably  to  the  opinion  of 
the  rest  of  the  court,  that  the  copies  delivered  to 
the  parties  were  the  evidence  of  the  contract  they 
entered  into,  still  feeling  it  to  be  a  duty  in  the 
broker  to  take  care  that  the  copies  should  corre- 
spond. I  think  I  must  still  act  upon  that  opinion, 
and  refuse  the  evidence,  (a) 

It  afterwards  appeared  in  evidence,  that  after  the 
delivery  of  the  goods,  and  before  the  paymeilt,  ac- 
cording to  the  terms  of  either  copy  of  the  contract, 
was.to  be  made,  it  was  agreed  by  the  plaintiffs  and 
the  brokers  that  the  payment  of  half  the  price 
should  be  advanced  ten  days,  and  the  payment  of  the 
remainder  postponed  for  the  same  time ;  and  tbe 
broker  did  accordingly  pay  the  first  half  at  the 
accelerated  time,  and  failed  before  the  substituted 


(a)  See  Goam  v.  Afialo,  6  B.  AC.  117. 
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toe  for  payfag  U,e  reminder.    ThU  «r««en.ent    J»r^ 
was  made  without  the  defendant's  knowledge  ;  on    thoemtoit  ! 
which,  when  Scarlett  had  commenced  his  address   ^^  Othem 
to  the  jury,  Miox, 

Abbott  Ld.  C.  J.  interposed,  saying,  that  the 
plaintifis  had  thereby  taken  the  brokers  as  their 
debtors,  and  nonsuited  the  plaintifis.  {a) 

Marryatt  and  Dodd  for  the  plaintiffs. 
Scarlett  and  Campbell  for  the  defendant. 


(a)  See  Kymer  v.  Sutoercroppy  1  Camp.  109*    Blackburn  ▼« 
Sckoles,  2  Camp.  343.     Campbell  v.  Hassel^  1  Stark.  233. 


CLAY  V.  LANGSLOW  and  Others.  Guildhall, 

Jnarch  7. 

Assumpsit  for  work  and  labour.     Plea  in  abate-  ^  •  ^^^\> 

anatement  ot 

ment  of  the  non-joinder  of  eighteen  others.  the  nonjoinder 

The  defendants  were  members  of  a  company,  defendan"  his 
called  "  The  iEgis  Fire  and  Dilapidation  Com-  ^^T^**' 
pany."     The  plaintiff  had  printed  hand-bills,  &c.  action 
for  the  Company,  and  brought  this  action  for  the  JjjSic  hT 
amount  of  his  bill.  support  of  the 

plea. 

To  prove  that  one  Verbeke^  one  of  the  persons 
named  in  tlie  plea  in  abatement,  was  a  joint  con- 
tractor, it  was  proposed  to  give  evidence  of  his 
declarations,  made  before  action  brought,  that  he 
i;vas  a  holder  of  shares  in  the  Company :  and  on 
objection  made. 
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^  ^^^'  ^        Abbott  Ld.  C.  J.  received  the  evidence,  saying : 
Q^^       Whatever,  in  an  action  brought  against  him  as  a 

Lano  ''wand  P^^P^^^^^*  could  be  evidence  to  prove  him  one,  may 
OruKMB.     be  received  on  this  issue  to  prove  him  tp  be  one. 

The  defendants  failed  in  proof  of  other  persons 
being  liable,  and  the  plaintiff  had  a  verdict 

Scarlett  and  Perring  for  the  plaintiff. 
Tindal  S.  G.,  Campbell^  and  Parke  for  the  de- 
fendants. 
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GuiLDHALi.  EAST  V.  CHAPMAN. 

March  9, 

In  an  action  Case  for  a  libel,  against  the  defendant  as  editor  of 
SJrSlJti  te'"  of  the  Sunday  Times  Newspaper.  Plea,  Not  Guilty, 
a  report  of  a        The  libel  professed  to  be  a  report  of  a  coroner^s 

coroners  in-      .  i  ^     .      -rrr  it  i  r»         i 

quest^evidence  luquest  on  Maria  Webby  and  professed  to  state 
2?rftiK  ^^  evidence  given,  the  verdict  of  the  juiy  that 
pwt  is  adnus-  she  died  by  the  visitation  of  God,  and  not  other- 
^eiBi  issue,  wIsc,  and  that  the  foreman  accompanied  the 
in  mitSgaUon    yerdict  with  strong  expressions  of  reprobation  of 

ofdami^es;  or  r 

but  no  evi-  the  conduct  of  the  plaintiff,  whom  M.  Webb  had 
t^^or  fUsL  ^  ^^^  dying  moments  charged  with  highly  criminal 
hood  of  the     misconduct. 

the  inquest  is  For  the  defence,  it  was  proposed  to  give  evidence, 
dSwff  dde.^**    in  mitigation  of  damages,  that  the  report  complained 

of  was  a  correct  account  of  what  passed  at  the 
inquest.    On  this  being  objected  to  by  Scarlett y 

Abbott  Ld.  C.  J.  said:  Upon  the  best  consider- 
ation I  can  give  this  subject,  and  it  is  not  entirely 
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new  to  me,  I  am  of  opinion  that  to  the  extent  of  ^^^ 
mitigating  the  damages  only  this  evidence  must  be 
received.  As  this  record  is  framed,  the  proof  offered 
cannot  lead  to  a  verdict  Being  short,  therefore,  of  a 
justification,  it  is  upon  the  general  principle  admis- 
sible as  governing  the  damages.  I  by  no  means 
say,  that,  if  pleaded,  the  truth  would  have  justified 
the  publication  j  upon  that  point  I  wish  to  give  no 
opinion,  (a) 

What  passed  at  the  inquest  was  then  proved  j  and 
Scarlett  offered  to  contradict  the  statements  of  the 
girl,  and  other  matters  there  shown  prejudicial 
to  his  client;  and  he  contended  that,  unless  he 
was  allowed  so  to  do,  the  defendant  would  have 
the  benefit  of  these  statements,  and  the  plaintiff's 
character  be  injured  by  them,  without  his  having 
any  means  of  defending  himself  from  the  charges 
against  him. 

Abbott  Ld.  C.  J.  That  is  certainly  one  of  the 
difficulties  of  the  case ;  but  I  still  think  that  the 
proof  must  be  strictly  confined  to  what  took  place 
at  the  inquest. 

In  the  course  of  the  trial,  the  clerk  of  the  Ifawitneit 
coroner  was  asked  whether  he  had  not  furnished  ^^^^ « 
the  editor  of  the  newspaper  with  the  report,  and  pattorender. 
the  witness  answered  one  or  two  questions  on  the  liable  to  for- 
subject }  when,  being  further  pressed,  he  appealed  lunSlAment, 

ne  cannot  u* 

,« : «___   terwards 

claim  bis  prU 

(fl)  See  Rex  v.  Fleet,  1  B.  &  A.  379.  muTMswer 

througfaoqt. 
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1827^     to  his  lordship  for  protection,  as  the  answers  might 
subject  him  to  indictment 

Abbott  Ld.  C.  J.  You  might  have  refused  to 
answer  at  all ;  but  having  partially  answered,  you 
are  now  bound  to  give  the  whole  truth,  (a) 


(a)  Starkie  on  Evidence,  p.  4^  174>1. 
The  eooniel  in  (^)  The  same  point  was  ruled  by  Lord  Tenterden  C.  J.,  in 
ri^t  to  Meet,  Thomas  ▼•  Newton^  Westminster  Sittings  after  Easter  Term  last. 
in&Tourofa  This  was  an  action  on  a  bill  of  exchange.  The  defence  was, 
awr^toaDtt^  that  the  bill  had  been  given  on  a  stock-jobbing  transaction,  and 
ticular  question   the  broker  who  made  tlie  bargain  was  called  as  a  witness  for 

renders  him       ^|jg  defendant.    In  the  course  of  his  evidence  after  the  same 

liiole  to  puniib" 

ment  or  for-       pomt  as  that  in  the  principal  case  had  occurred,  Chittj/^  who 

fciture.  Sudi  was  counsel  for  the  plaintiff,  objected  that  a  particular  question 
lontetoUie '  related  to  a  matter  on  which  the  witness  had  claimed  his 
witness  only,      privilege,  and  that  he  was  not  bound  to  answer  it. 

Lord  Tenterden  C.  J.  said,  that  the  objection  belonged  to  the 

witness,  and  would  not  allow  the  counsel  in  the  cause  to 

argue  it. 


Guildhall,         THOMPSON  and  Another  V.  FARMER. 

April  20, 

If  A.,  holding  Trover  for  safflowef. 

Si?h^a?fen  on  .  In  the  month  of  October  1825,  the  plaintiffs 
Aem  against  being  deslrous  of  obtaining  an  advance  of  money, 
them  to  c,  applied  to  Messrs.  Humpleby  and  J'art^  who  then 
Se^Snrt'*  held  some  East  India  warrants  for  the  safflower, 
B.  to  the  ex-  which  they  had  purchased  for  the  plaintifis  as  their 
lien  under^he  factors.  These  latter  accepted  bills  drawn  by  the 
^  s^Uon  of  pj^jj^jijgpg .    ^LXidi^  to  cover  these  acceptances,   the 

C.94. unless  the  plaintifis  agreed  that  Messrs.  Humpleby  and  Tart 
"^^mi^  should  retain  the  JSa^/  India  warrants.    The  plain- 

at  a  pledge.  ^ 
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tifis,  when  the  bills  became  due,  furnisJied  Messrs.     k2^!L^ 
Humpleby  and  Tart  with  fresh  bills,  in  order  tQ  Thompson  and 
enable  them  to  take  up  the  old  ones.     Before  the     ^^^'^^^ 
maturity  of  these  last  bills,  Messrs.  Humpleby  and      Fabmeb. 
Tart  failed.  The  plaintiffs  then  ascertained  that  the 
East  India  warrants  were  in  the  hands   of  the 
defendant,  t^ho   had  become  possessed  of  them 
under  the  following  circumstances  :  — On  the  30th 
of  January  18S6,  Humpleby  made  out  a  bought 
and  sold  note  for  them,   in  which  the  sale  was 
stated  to  have  been  made  by  one  Todhunter  to  the 
defendant,  at  the  rate  of  71.  per  cwt.  ;  and  on  the 
next  day  they  were  sold  by  Humpleby  to  Tar/,  for 
the  defendant,  at  ^l.  \Qs.  per  cwt.    The  defendant, 
however,  retained  possession  of  them,  as  the  price 
of  the  sale  by  himself  had  not  been  paid.     The 
defendant,  at  the  time  of  the  first  sale,  had  under- 
stood, by  a  letter  from  Humpleby^  that  the  latter 
would  re-sell  at  ^l.  10^. 

The  counsel  for  the  defendant  contended  that 
these  warrants  had  com^e  to  the  defendant,  either 
by  a  sale  which  was  fair  as  regarded  him,  or  as  a 
pledge  from  Humpleby.  In  the  former  case,  the 
defendant  would  be  entitled  to  retain  them, 
according  to  the  principle  in  Zwinger  v.  Samuda, 
7  Taunt  265.  and  1  B.  Moore ^  12. :  in  the  latter, 
the  defendant  would  be  entitled  to  hold  the  goods 
as  a  lien,  to  the  extent  of  Humpleby* s  claim  on  the 
plaintiffs,  under  the  provisions  of  the  fifth  section 
of  St.  6  Geo.  4.  c.  94.  (a) 

(a)  There  is  no  section  of  the  statute,  except  the  fifth,  which 
could  possibly  be  applicable  to  the  cose ;  for  the  first  section 
only  applies  to  persons  intrusted  with  goods  for  the  purpose  of 

E 
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1827.  For  the  plaintiffs  it  was  replied,  that  the  pro- 

THOMPsoNand  vision  in  the  statute  could  only  refer  to  a  pledge 
AwoTHER  made  distinctly  as  such;  but  the  present  trans- 
Fa&mer.      action  was  a  sale,  either  fraudulent  or  fair. 

Abbott  Ld.  C.  J.  was  at  first  inclined  to  consider 
that  the  statute  was  applicable ;  but  finally  ex- 
pressed his  opinion  decidedly,  that  the  case  was 
without  its  provisions,  on  the  ground  suggested  on 
the  part  of  the  plaintiff.  He  therefore  left  it  to 
the  Jury,  whether  the  defendant  had,  at  the  time 
of  the  sale  to  him,  reasonable  ground  for  suspect- 
ing that  Humpleby  was  defrauding  his  employers ; 
directing  them,  if  they  were  of  that  opinion,  to  find 
for  the  plaintiffs  ;  but  otherwise,  for  the  defendant.'' 

Verdict  for  the  plaintifis. 

The  SoUcitor-Genei'al  and  Pollock  for  the 
plaintiffs. 

Scarlett  and  Marryatt  for  the  defendant. 


9ale^  or  whose  names  have  been  used  by  the  real  owner,  for  hts 
own  convenience,  in  the  transmission  of  the  goods ;  and  the 
second  section,  as  to  the  rights  of  persons  possessed  of  bills  of 
lading,  India  warrants,  &c«,  and  the  fourth,  as  to  contracts 
with  known  agents  in  the  ordinary  course  of  business,  did  not 
come  into  operation  till  Oct.  1.  1826,  after  all  the  transactions 
in  this  case  were  at  an  end. 
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1827. 

FENWICK  and  Others,  Assignees  of  DEVEY,    Guiu,hall, 

V.  THORNTON.  ^^'^24. 

'*OVER.  The  declam. 

The  defendant  having  offered  evidence  of  an  *><>«"  of  a  party 
admission  made  by  one  of  the  plaintiff  before  he  ngoMof a 
was  appointed  assignee,  mSiSfore 

he  became 

The  counsel  for  the  plaintiils  objected  that  this  admis^Me  ^ 
could  not  be  considered  as  an  admission  in  the  "g""^**^- 
present  case.     The  character,  in  which  alone  the 
persons  making  the  admission  appeared  here,  did 
Dot  exist  at  the  time  of  the  admission  being  made. 

Abbott  Ld.  C.  J.  What  the  assignees  say  in 
their  own  persons  does  not  affect  tliis  case.  You 
cannot  confound  plaintifis  of  this  sort  with  plaintiffs 
in  their  own  character. 

His  Lordship  accordingly  rejected  the  evidence. 

Verdict  for  the  plaintifis. 

• 
Scarletty  Gurney^  and  Perring  for  the  plaintiffi. 

Campbell  and  HoU  for  the  defendant. 


S.  P.  as  to  prochein  amy^  Wehb  v.  Smithy  R.  &  M.  N.  P.  C 
106. 


\ 
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CASES 


ARGUED  AND  DECIDED 


AT    NISI    PRIUS, 

IN    C.P. 

AT  THE   SITTINGS  IV  AND   AFIXB 

HILARY  TERM, 
8  Geo.  IV.    1827- 


SITTINGS  IN  TERM  IN  LONDON. 


GoitBHAU,  TINSLEY  ».  NASSAU. 

Fleb.1. 

TremM  will  Trespass  for  taking  a  horse. 
Ae  A<K?  '^^^  defendant  was  the  sheriff  of  the  county 
the  act  of  his  of  Esscx  ;  and  the  horse  in  question  was  taken  in 
the  g«»di  of*  execution  of  a  judgment  in  the  county  court 
iiiTitom  against  /.  Tinsley,  the  brother  of  the  plaintiff, 
the  iheriiT      under  the  defendant's  warrant;  of  which  the  foUow- 

asaintt  the       • 

^  of  B.  in  ing  is  a  copy : 

execution  of  a 

ihe  county  Essex  (to  wit).    Frederick  Nassau,  Esq.,  sheriff 

Ao^'ua^  of  the  county  aforesaid,  to  Robert Hot/e  and  Job 
conrtituent  2)oe  jointly  and  severally,  greeting  :  By  virtue  of 
S^.  my  office  as  sheriff,  as  aforesaid,  I  command  you 

and  each  of  you,  that  you  or  one  of  you  cause  to 
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be  levied  of  the  goods  and  chattels  of  Joseph       1^27. 
Tinsley  within  my  bailiwick,  as  well  fifteen  shillings     xinsley 
which  WilUam  Blake  lately,  in  the  court  of  my  «'• 

county,  recovered  against  the  said  Joseph  for  his 
damages  by  him  sustained  on  occasion  of  the  not 
performing  certain  promises  and  undertakings 
lately  made  within  the  jjLirisdiction  of  the  said 
court  by  the  said  Joseph  Tinsley  to  the  said  William 
Blake,  as  also  the  sum  of  nine  pounds  one  shilling 
and  two-pence  which  to  the  aforesaid  WiUiant 
Blake  in. the  same  court  was  adjudged  for  his 
costs  and  charges  by  him  expended  about  his 
suit  in  that  behalf.  And  have  you  the  said  monies 
at  my  next  court  to  be  holden  at  Chelmsford  in  and 
for  the  said  county  on  Ttiesdat/  the  first  day  of  / 
August  next,  to  render  to  the  aforesaid  William 
Blake  for  his  damages  and  costs  aforesaid,  whereof 
the  said  Joseph  Tinsley  is  convicted. 

Given  under  tlie  seal  of  my  ofiice  this  fourth 
day  of  Jufyf  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty  six. 

Brodrick,  for  the  defendant,  contended  that  the 
sheriff  was  not  responsible  for  the  acts  of  his  bailiff 
done  in  execution  of  the  judgments  of  the  county 
court ;  that  the  sheriff  was  in  law  the  head  and 
judge  of  that  court,  and  the  freeholders  are  his  asses- 
sors J  that  the  issuing  this  writ  was,  therefore,  a 
judicial,  and  not  merely  a  ministerial  act;  and 
therefore,  according  to  the  authority  of  Holroi/d  v. 
Breare,  4  B.  &  A.  473.  he  was  not  civilly  responsible. 
In  that  case,  which  was  trespass  against  the  steward 
of  a  court  baron,  the  court  decided  that  the  steward, 
being  an  essential  part  of  the  court,  and  not  a  mere 
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minister,  like  a  bailiff,  or  the  sheriff  to  the  superior 
courts  of  Westminster^  was  not  answerable  for  the 
acts  done  under  his  warrant 

B£ST  C.  J.  I  think  the  sheriff  is  a  constituent 
part  of  the  county  court,  and  issues  his  warrants 
as  a  judicial  character.  On  the  authority  of  the 
case  cited,  the  plaintiff  must  be  nonsuited. 

Nonsuit  (a) 

Wilde  Serjt  and  Richards  for  the  plaintiff. 
Brodrick  for  the  defendant 

(a)  See  the  authorities  cited  in  1  B.  &  C.  256. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


WsflTMXirSTIBy 

F^»  13. 


A  wilful  tres- 
pass on  an- 
other person's 
property^with- 
out  doing  anj 
real  damage,  u 
not  sufficient 
to  justify  the 
apprehension 
of  the  parties, 
under  l  0, 4. 
C.  S6.  §  3. 


BUTLER  i;.  TURLEY. 

Trespass  for  assaulting  and  imprisoning  the  plain- 
tiff. Pleas  :  not  guilty  ;  and  a  justification  under 
1  G.  4.  c.  5Q.  s.  3.  (a)  that  plaintiff  was  wilfully  and 
maliciously  trespassing  in  a  close  of  the  defendant, 
and  doing  damage  to  the  grass  ;  and  that  the  de- 
fendant took  and  apprehended  the  plaintiff,  in 
order  to  carry  him  before  a  magistrate,  doing  him 
no  unnecessary  damage,  &c. ;  replication,  de  in- 
juria^ &c.  on  which  issue  was  joined. 


9    *• 


(a)  This  statute  is  repealed  by  7  &  8  G.  4.  e.  27»  and  its 
provisions  with  some  alterations  arc  re-enacted  by  7  &  8  G.  4. 
e,  so. ;  the  sections  of  the  latter  statute  applicable  to  the  point 
ruled  in  the  principal  case  are  the  24th  &  28th. 
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It  was  proved  that  plaintiff  was  apprehended  on  1827. 
being  found  walking  across  the  defendant's  field, 
without  any  right,  there  being  no  way  there. 
The  witnesses  for  the  plaintifl^  on  cross-examination, 
said  that  they  would  not  undertake  to  swear  that 
any  actual  damage,  to  the  amount  of  a  farthing, 
was  done.  The  field  was  grass,  and  the  trespass 
committed  in  November. 

It  was  contended,  for  the  plaintiff,  that  the  case 
was  not  within  the  act ;  that  the  magistrate  had 
jurisdiction  only  in  cases  when  actual  damage  was 
done. 

Cross  Seijt  argued  that  the  law  would  presume 
damage,  as  in  actions  of  trespass ;  that  the  question 
was  in  fact  the  same  as  whether  an  action  of  tres- 
pass would  lie  at  the  suit  of  the  defendant  against 
the  plaintiff;  and  if  it  would,  the  magistrate  would 
have  jurisdiction  to  ascertain  the  amount,  and 
might  give  nominal  damages. 

Best  C.  J.  The  power  given  by  this  act  is 
extremely  large,  and  it  ought  to  receive  a  strict 
construction.  In  my  opinion,  it  was  intended  to 
guard  against  actual  damage,  and  not  to  give  the 
power  of  punishing  a  trespass  merely  wilful  with- 
out damage.  It  is  not  enough  that  the  trespass  be 
wilful ;  there  must  be  actual  pecuniary  damage  to 
justify  the  apprehension  under  this  statute. 

In  trespass,  the  law  for  the  protection  of  men's 
rights  will  presume  damage ;  but  under  this  statute 
I  shall  tell  the  jury  they  cannot  act  on  merely  pre- 
sumed damage  only.     The  trespasser  is  not  to  be 
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y^^^j^    deprived  of  his  liberty  as  a  security  for  presumed 
Butler      damages. 
TfjELEY.  Verdict  for  the  plaintiff,  405. 

Vaughan  and  Wilde  Serjts.  for  the  plaintiff. 
Cross  Serjt  and  E.  Lawes  for  the  defendant. 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


w«TMnrsTi»,  DEWEY  t\  WHITE  and  Others. 

Feb,  16. 

A  stack  of  This  was  an  action  of  trespass  for  forcing  and 
fon^ngto  «*  throwing  a  stack  of  chimneys  upon  the  roof  of  the 
a  hShw^  ^  plaintiff's  house,  and  damaging  and  injuring  the 

whidi,  byrea*  same. 

were  in  im-'  Plcas,  not  guilty ;  and  a  justification  in  substance 

^^^^fouT'  *^^'  *^®  chimneys  were  part  of  a  house  of  one  J.  C, 

on  the  high-  adjoining  a  highway  in  the  parish  of  St.  Andreafs^ 

thlrown^wn  Holborrij  and  adjoining  to  the  house  of  the  plaintifl^ 

bywmefire.  ^nd  near  to  certain  other  houses;   and  that  the 

that  they    '  house  of  the  Said  J.  C.  was  then  recently  damaged 

b^^dobfo^  -and  consumed  by  fire;   and  the  said  chimneys 

and  were  not  were,  bv   reason   of  the   said    fire,  in  a  ruinous 

answerable  for        ..'^  ^,  ,.  ^  ,.  ,.   , 

damages  un-    and  dangerous  state,  and  m  great  and  immediate 
to  an^^ln^*  danger  of  falling  in  and  upon  the  said  highway, 
in^  house  of  a  and   in    and    upon    the    said   other  houses,  and 
person,    ^^^^y^y  Qf  doing  great  bodily  injury  to,  and  de- 
stroying the  lives  of,  His  Majesty's  subjects  pass- 
ing along  the  said  highway,  and  inhabiting  the 
said  dwelling-houses ;  and  it  thereby  became  neces- 
sary, for  the  safety  of  His  Majesty's  said  subjects. 
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immediately  to  remove  the  said  chimneys ;  where-       1827. 
upon  the  said  defendants  did  remove  and  throw       Dewey 
down  the  said  chimneys,  and  thereby  did  unavoid-    yr  ^'     . 
ably  damage  the  house  of  the  said  plaintiff.     Re-      Othebs. 
plication,  de  injuria^  &c.,  and  issue  thereon. 

The  defendants  were  firemen  belonging  to  the 
British  Fire  OflBce,  and  the  houses  of  J.  C.  and  of 
the  defendant  adjoined  a  frequented  thoroughfare 
for  foot  passengers  in  Holborn. 

Upon  the  plaintiff's  counsel  contending  that  the 
plea,  if  made  out,  was  no  defence  to  the  action. 

Best  C.  J.  said,  That  question  is  upon  the 
record ;  but  I  have  no  hesitation  in  declaring  my 
opinion  now,  that  the  plea,  if  made  out,  is  a  good 
answer  to  the  action.  In  analogy  to  the  doctrine 
of  nuisances,  and  the  cases  of  captains  of  ships 
throwing  over  board  the  cargoes  to  save  the  lives 
of  the  crews,  I  think  it  was  the  duty  and  right  of 
these  defendants  to  remove  these  chimneys,  and 
to  prevent  their  remaining  to  endanger  the  lives  of 
His  Majesty's  subjects. 

The  trial  proceeded,  and  the  defendants  ob- 
tained a- verdict,  in  which  the  plaintiff  acquiesced. 

Taddy  Seijt.  and  D.  Pollock  for  the  plaintiff. 
Vaughan    Serjt    and    Brodrick    for    the   de- 
fendant. 
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ADJOURNED  SITTINGS  IN  LONDON. 


^M^ch^i!^  HOGARTH    and    Others   v.    JACKSON    and 

Others. 


By  the  custom  Trover  for  a  whale. 

tS%h^^  The  plaintiffs,  who  were  the  first  strikers,  gave 
fishery,  the  evidence  of  the  custom  of  the  Greenland  fishery, 
entitled  to  the  Varying  from  that  stated  in  Littkdale  v.  Scaith^ 
hfhSj^be  ^  Taunt  243.  n. ;  and  contended  that  the  custom 
detached  from  was  that  the  whalc  continued  the  property  of  the 

the  line  w^hcfi 

the  second  first  Striker,  not  merely  while  the  harpoon  con- 
striker  strikes,  tinned  in  the  fish,  and  the  line  attached  to  it,  but 

if  the  fish  he  '  ^ 

so  entangled    although  the  harpoon  had  come  out  of  the  fish,  or 


he  miiht^pro**  ^^^  h^QVi  detached  from  the  line,  if  the  fish  were 
babi/have  se-  entangled  in  the  line,  and  the  line  continued  in  the 

cured  her  °  /•    i  m  mi  • 

without  the  power  or  management  oi  the  stnker.  ihis  custom 
the^^nd^^^  w^s»  *^  ^  Certain  extent,  proved  in  evidence,  and 
striker.  admitted  on  the  part  of  the  defendants*;  the  only 

question  between  the  parties  being  this,  that  the 
defendants  denied  the  fish  to  be  entangled^  within 
the  meaning  of  the  custom,  unless  she  were  so 
fast  in  the  rope  as  to  give  the  first  strikers  the  same 
power  over  her  as  if  the  harpoon  continued  fixed ; 
while  the  plaintiffs  contended,  that  if  the  rope, 
which  continued  in  the  power  of  the  strikers,  was 
any  how  attached  to  the  fish,  the  fish  was  a  fast 
fish,  and  belonged  to  the  first  strikers. 

On  this  point  the  evidence  was  indecisive  ;  but 
it  appeared  that,  in  the  particular  case,  the  whale 
was  so  far  entangled  in  the  rope  of  the  first  har- 


IN  AND  AFl'ER  HILARY  TERM,  8  GEO.  IV.  59 

poon,  when  the  second  was  struck,  that  she  after-       1827. 
wards  carried  out  250  fathoms  of  rope,  with  such  Hooabth  and 
velocity,  as  to  endanger  the  burning  of  the  rope :      Othebb 
on  which  Best  C.  J.  expressed  his  opinion  that  Jackson  and. 
the  custom  as  proved,  if  understood  to  extend  to  .  0*h«m* 
all  cases  where  the  whale  was  so  far  entangled  in 
the   rope  of   the  first  strikers,    that  they  might 
thereby  have  a  reasonable  expectation  of  securing 
her,   was    more  reasonable    than   that  stated  in 
Littledak  v.  Scaith ;  and   the  jury,    which   was 
special,  found  for  the  plaintiffs. 

Wilde  and  Spankie  Serjts.,  and  Chittyy  for  the 
plaintiffs. 

Taddy  Serjt.,  Brougham^  and  Alderson,  for  the 
defendants. 


In  Skinner  and  Others  v.  Chapman  and  Others  *,  tried  at  If  while 

York,  at  the  Lent  Assizes,  18SJ7,  which  also  was  an  action  of  the  fish  w  fart 

to  the  murpooa 

trover  for  a  whale,  the  same  law  was  stated  with  respect  to  of  the  first 
friendly  harpoons,  but  the  case  turned  upon  another  question.  »t"ker,  toother 
It  appeared,  that  while  the  fish  was  unquestionably  fast,  the  jicitcd  tmd§o 
boat  of  the  defendants  came  up,  and  their  crew  struck  the  fish  disturbs  the 
with  a  lance ;  they  aflerwards  struck  it  with  a  harpoon,  and  bJcJ^Vro  *the 
finally  secured  it.     The  blow  with  the  lance  was  of  no  service  first  harpoon, 
towards  securing  the  fish,  but  it  made  it  struggle  violently,  and  ""^  then  he 
in  the  struggle  the  harpoon  of  the  plaintiffs  was  disengaged ;  a  harpoon  hhn- 
but  it  did  not  clearly  appear  whether  this  took  place  before  or  self  and  se- 
after  the  harpoon  was  struck  by  the  crew  of  the  defendants,  gah  continues 
Bayley  J.  left  it  to  the  jury  to  say  whether  the  harpoon  of  the  the  property  of 
plainti£&  was  fast  when  the  harpoon  of  the  defendants  was     ^       *^     * 
struck ;  and,  if  they  thought  it  was  nut,  whether  the  plaintifis 
could  have  secured  the  fish  if  the  lance  of  the  defendants  had 
not  been  struck ;  saying,  that  he  was  clearly  of  opinion  that 
when  one  party  has  struck  an  animal,  if  another  comes  unso- 

*  Ex  relaHone  Alderson. 
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2325.  licitedy  does  an  act  which  prevents  the  first  striker  from  killing 

^i^^v—/  ity  and  then  kills  it  himself,  he  kills  it,  not  for  his  own  benefit, 

Hogarth  and  but  for  that  of  the  first  striker. 

UTHcas  j^^  j^^  found,  that  the  fish  was  loose  when  the  harpoon  of 

Jackson  and  the  defendants  was  struck ;  but  that  she  had  become  so  in  con- 

Ot|ix]|8«  sequence  of  the  blow  given  by  their  crew  with  the  lance ;  on 
which  the  verdict  was  entered  for  the  plainti£b. 

Scarletty  Alderson,  and  Parke  for  the  plaintiffs. 
J.  IVittiams  and  CrwweU  for  the  defendants. 


CASES 


ARGUED  AND  DEQDED 


AT    NISI    PRIUS, 

IN  K.  B. 


AT  THE   SITTINGS   IN   AND    AFTER 


EASTER    TERM, 
8  Geo.  IV.  1827. 


SECOND  SITTINGS  IN  TERM  IN  LONDON. 


GEILL  V.  JEREMY  and  Another.  Guildhall, 

May  16. 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange  A  pany  re- 

ceiving  notice 

i^ainst  the  drawer.  of  dishonour 

The  only  question  was,  as  to  the  regularity  of  the  change  nw?" 
notice  of  dishonour.     The  plaintiff,  who  lived  near  not  «ve  notice 
ChorUy  in  LancasMre^  received  notice  of  the  dis-  above  h^tui 
honour,  by  the  post,  at  nine  o'clock  in  the  morning  2ftcr  the  Say 
ef  Thursday^  August  31.     The  post  left  the  vil-  on  whili  he 

himself  re» 
ceives  the  no- 
tice, although  he  might  easily  give  it  that  day,  and  there  is  no  post  on  the  day  following. 
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^  1827,  ^     lage  where  he  resided  at  six  that  evening,  and  the 
Geill       mail-bags  were*not  made  up  at  Chorley  (two  miles 

Jbr£my  and    ^^  *^^*  ^^^^  ^^  ^^^  evening.      The  plaintiff  did 

Another,     not  write  by  that  post,  which  would  have  arrived 

in  London^  to  which  his  letter  was  to  be  addressed, 

on  Saturday  ;  and,  there  being  no  post  to  London 

on  the  Friday^  he  did  not  write  till  the  Saturday. 

Storks^  for  the  defendants,  contended  that  this 
notice  was  insuflScient  In  Darbishire  v.  Parker^ 
6  East,  3,,  it  was  doubted  whether  the  notice 
should  not  always  be  sent  by  the  very  next  post, 
if  that  were  possible ;  and  though  subsequent 
cases  (a)  have  laid  down  the  rule  that  the  post  of 
the  next  day  is  in  all  cases  sufficient,  there  is  no 
instance  in  which  it  has  been  decided  that  the 
party  is  entitled  to  make  a  delay  of  two  days,  when 
he  might,  by  ordinary  diligence,  avoid  it  In  this 
case  he  might,  with  perfect  ease,  have  written  on 
the  Thursday y  and  was  therefore  not  entitled  to 
wait  till  the  Saturday. 

Lord  Tenterden  C.  J.  In  these  cases  it  is  of 
great  importance  to  have  a  fixed  rule,  and  not  to 
resort  to  nice  questions  of  the  sufficiency,  in  each 
particular  case,  of  a  certain  number  of  hours  or 
minutes.  The  general  rule  is,  that  the  party  need 
not  write  on  the  very  day  that  he  receives  the 
notice.    If  there  be  no  post  on  the  following  day. 


(a)  Scoit  V.  Liffbrdy  9  Cast.  347.  I  Camp.  246.  Langdale 
V.  Trimmer^  15  East.  291.  Bray  v.  Hadwen^  5M.&S.  68. 
Williams  v.  Smith,  2  B.  &  A.  496.  Wright  v.  Shaxvcross, 
2  B.  &  A.  501,  n.    Bancroft  v.  Hall,  1  Holt,  N.  P.  C.  476. 
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it  makes  no  difference :  the  next  post  after  the  day  1827. 

on  which  he  receives  the  notice  is  soon  enough.  q^j^l 

Verdict  for  the  plaintiff.  ,     ^^     . 

^  Jeremy  and 

Marryatt  and  Chitty  for  the  plaintiff.  Anothee. 
Storks  for  the  defendant. 


SITTINGS  AFTER  TERM  IN  LONDON. 


ROGERS  V.  HUNTER.  g««halx. 

May  50. 

Assumpsit,  for  demurrage. 

The  plaintiff  was  master  of  the  ship  Thyrza;  and  If  a  bill  of 

took  on  board,  at  Bremen^  a  consignment  of  corn  iate°^r  Se" 

for  London,  for  which  he  signed  bills  of  lading,  payment  of 

_  deniurraffc  by 

containing  the  following  clause  as  to  the  discharge  the  conngnee 
of  the  cargo:  "To  be  discharged  within  twelve  aH^S£ 
running  days  after  the  vessel's  arrival,  or  to  pay  from  the  ship's 
2/.   British  sterling   demurrage,    for    every   day  his  goods  are 
longer  detention.**     The  defendant  was  the  con-  ^f^^^^^ 
signee  of  the  corn  comprised  in  the  bill  of  lading,    of  delivery  im- 
The  Thyrza  arrived  and  was  reported  on  the  Srivaljie^ 
11th  December^  1826,  and  was  ready  to  commence  condgnee 

'^  must  nave  a 

the  discharge  of  her  cargo  on  the  13th  ;  and  on  the  reasonable 
14th  the  clearance   of  the   cargo  actually  com-  clwrge^them, 
menced.     The  defendant  was  at  this  time  ready  to  »nd  "  ^^\ 

,      ,  .  1  t        t  .  •    •  1  liable  to  de- 

take  his  corn  ;  but  the  ship  containing  other  con-  murrage  till 

signments^  which  were  stowed  above  his,  his  com  gomabie  dmT" 
could  not  be  got  at  till  the  26th  December^  when  he  thourfi  the 
received  notice  that  it  could  be  got,  &nd  was  de-  nod  has 
sired  to  remove  it.     He  commenced  the  removal  on  ®{jgP^^^" 

being  ready  to  deliver  her  carro  generally.  But  af^er  such  reasonable  time,  he  is  liable, 
thoi^  the  stipulated  period  has  not  elapsed,  if  compute  from  the  time  when  the  dis- 
charge of  his  own  goods  might  have  commenced. 
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1827.       the  28th,  and  did  not  finish  it  till  the  2d  January^ 
RoGKBs      1827,  twenty  days  after  the  ship  was  ready  to  com- 
.„  «•         mence  the  delivery  of  the  carffo. 

Manryatty  for  the  defendant,  contended  that  the 
plaintiff  could  not  recover  any  thing.  The  period 
from  which  the  demurrage  is  to  be  computed  is  that 
when  the  ship  is  ready  to  discharge  her  cargo,  (per 
Gibbs  C.  J.,  in  Harman  v.  Manty  4  Camp.  l6l.),  not 
that  of  her  actual  arrival ;  and  here,  as  far  as  the 
defendant  was  concerned,  that  period  was  not  till 
December  26,  for  it  was  not  till  that  day  that  his 
part  of  the  cargo  could  be  got  at,  and  he  has 
nothing  to  do  with  the  arrival  and  delivery  of  the 
rest.  Then,  as  he  did  actually  clear  away  his  corn 
within  the  stipulated  period  of  twelve  days  from 
that  time,  he  fulfilled  his  contract,  and  is  not  liable 
to  this  action. 

The  Attorney  General  for  the  plaintiff.  The 
argument  for  the  defendant  would  have  applied 
equally  well  in  the  case  of  Leer  v.  Yates^  3  Taunt. 
387.  («)  In  that  case  the  bill  of  lading  contained  a 
stipulation  for  the  delivery,  just  like  that  in  the 
present ;  and  there  also  the  goods  in  question  could 
not  be  got  till  after  the  discharge  of  another  part 
of  the  cargo,  and  that  was  not  discharged  in  time  j 
but  the  Court  of  Common  Pleas  held  the  consignee 
of  the  lower  goods  liable  to  demurrage  for  the 
whole  time  beyond  the  stipulated  period.  So  here 
the  plaintiff  is  entitled  to  16/.,  as  demurrage  for  the 
eight  days  of  excess  above  the  stipulated  twelve. 


(a)  See  also  Harman  v.  Gandolph,  1  Holt.  N.  P.  C.  35. 
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Lord  Tenterden  C.  J.  According  to  the  doc-  ^^f^Vr 
trine  laid  down  in  that  case,  he  certainly  is  so ;  but  Rogers 
I  have  great  difficulty  in  saying  that,  when  the  HuJ^j^j^, 
consignee  has  had  no  opportunity  of  taking  his 
goods  within  the  time  stipulated,  he  is  bound  by 
the  contract  to  pay  for  not  doing  so  ;  he  cannot,  I 
think,  in  that  case,  be  said  to  detain  the  vessel. 
On  the  other  hand,  I  do  not  agree  to  the  propo- 
sition on  the  part  of  the  defendant,  that  he  has 
necessarily  the  stipulated  time,  to  be  computed 
from  the  period  when  the  discharge  of  his  own 
goods  can  be  commenced;  I  think,  after  that 
period,  he  must  use  reasonable  despatch.  The 
true  principle  seems  to  be  this :  If  the  goods  of  the 
particular  consignee  are  not  ready  for  discharge  at 
the  time  of  the  ship's  arrival,  he  must  have  a  rea- 
sonable time  for  removing  them  after  they  are  so  j 
if,  in  such  a  case,  using  reasonable  despatch,  he 
cannot  clear  them  within  the  stipulated  period 
from  thjB  ship's  being  ready  to  discharge  her  cargo 
generally,  he  will  not  be  liable  for  demurrage  till 
the  expiration  of  such  a  reasonable  time ;  but  when 
it  is  expired,  he  will  be  liable,  though  the  stipu- 
lated period,  if  computed  from  the  time  when  the 
discharge  of  his  own  goods  could  have  commenced, 
is  not  at  an  end.  In  the  present  case  the  discharge 
of  the  defendant's  goods  might  have  begun  on 
December  26th,  and  every  day  after  that  time  was 
more  than  the  stipulated  twelve  days  from  the  time 
when  the  discharge  of  the  cargo  generally  began. 
The  question  for  the  jury,  therefore,  will  be,  Whe- 
ther the  defendant,  using  reasonable  despatch, 
might  have  removed  his  goods  before  the  2d  of 
Jantwry  ?  if  he  might,  the  plaintiff  is  entitled  to 
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1827. 

R0G£B8 

V. 
HUMT£R. 


receive  at  the  rate  of  8/.  a  day  for  the  time  unne- 
cessarily consumed. 

Verdict  for  the  plaintiff,  damages  8/. 

Scarlett  A.  G.  and  Piatt  for  the  plaintiff. 
Marry att  for  the  defendant. 


R" 


^Ma^i^     BENTLEY  and  Another  v.  NORTHOUSE. 


A  foreign  note 
is  negotiable 
in  England  by 
indorsement, 
by  virtue  of 
tbe  Stat.  5  & 
A  A.  c.  9.(a) 
A  proroissorv 
note  is  not  ad- 
missible in  evi- 
dence under 
the  money 
counts  in  an 
action  by  the 
indorsee 
against  the 
maker,  {b) 


Assumpsit  by  the  indorsee  against  the  maker  of  a 
promissory  note. 

The  note  was  made  in  Scotland ;  and  Chitti/y  for 
the  defendant,  contended  that  it  was  not  negotiable 
or  transferable  by  indorsement.  The  power  of 
transferring  promissory  notes,  like  bills  of  ex- 
change, by  indorsement,  was  created  by  tbe  statute 
3  &  4  Annef  c.  9.,  and  has  no  existence  independ- 
ently of  that  statute ;  and  that  statute  having 
been  passed  before  the  Union,  had  no  operation 
on  notes  made  in  Scotland.  It  is  true  that  in 
some  of  the  stamp-acts  there  have  been  clauses 
restraining  the  negotiability  of  foreign  notes  not 
stamped  according  to  their  provisions ;  but  such 
clauses  cannot  create  a  power  of  negotiation  not 


(a)  S.  P.  Milne  v.  Graham^  1  B.  &  C.  192. ;  where,  how- 
ever, Carr  v.  Skavo  does  not  appear  to  have  been  cited.  Chitty 
on  Bills,  7th  e^dit.  327. 

(b)  S.P.  Waf/nam  y.  Bend,  1  Camp.  175.  Contra,  Kesse^ 
boxver  v.  TimSf  Bayley  on  Bills,  4th  edit.  288.  n.  See  also 
Bayley  on  Bills,  pp.  286—289.,  and  Chitty  on  Bills,  7th  edit, 
pp.  S63— 367.,  where  the  cases  on  this  subject  are  collected. 
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otlierwise  existing  j  and  although  instances  may  be        1827. 
cited  where  parties  have  been  allowed  to  recover  bbntley  and 
on  foreign  promissory  notes,  they  are  of  little  im-     Anothb* 
portance,  unless  the  objection  appears  to  have  been   No&tbousi. 
made.     In  the  case  of  Carr  v.  Shaw^  Bayley  on 
Bills,  4th  edit  p.  22.»  the  objection  was  made,  and 
then  the  Court  of  King's  Bench  intimated  a  strong 
opinion  in  favour  of  it ;  although,  the  action  being 
between  the  immediate   parties  to  the  note,  the 
plaintiff  was  allowed  to  recover  on  the  money 
counts.     Here  he  cannot  do  so,  for  he  is  an  in- 
dorsee, and  the  action  is  against  the  maker. 

Lord  Tenterden  C.  J.  That  circumstance  pre- 
vents  the  plaintiff  from  recovering  on  the  money 
counts ;  but  I  think  he  is  entitled  to  recover  on 
the  note  itself.  It  is  true  that  the  statute 
3  &  4  Anne^  c.  9.,  being  made  before  the  Union, 
only  regulated  the  laws  of  England^  and  left  those 
of  Scotland  unaffected.  But  there  are  no  words  in 
the  statute  to  confine  its  operation  in  England  to 
notes  made  there :  it  speaks  generally  of  promis- 
sory notes,  and  enacts  that  they  shall  be  assignable 
or  indorsable  over  in  the  same  manner  as  inland 
bills  of  exchange.  The  words,  "  as  inland  bills  of 
exchange,"  which  are  the  only  words  in  the  statute 
referring  to  any  local  distinction,  apply  only  to  the 
manner  of  transferring  and  enforcing  the  notes, 
not  to  the  sort  of  notes  contemplated  by  the  act. 
Within  the  jurisdiction  of  the  act,  therefore,  that 
is,  in  England^  all  notes  are  transferable  by  in- 
dorsement ;  and  the  plaintiff,  as  indorsee,  is  enti- 
tled to  recover. 
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1827.  The  cause  had  been  set  down  for  trial  at  the 

BKHTLEYand  sittings  in  Easter  term,  as  an  undefended  cause^ 
Anothee  but  was  postponed  till  the  present  sittings,  the 
NoBTHousB.  defendant  undertaking  to  give  judgment  of  Easter 
term.  Chitty  applied  to  have  the  judgment  post- 
poned to  Trinity  term,  to  give  him  the  opportunity 
of  moving,  but  Lord  Tenterden  refused  the  ap- 
plication, saying,  that  he  had  no  doubt  on  the 
question,  and  could  not  act  as  if  he  had. 

Verdict  for  the  plaintiff,  with  judgment  of 
Easter  term. 


Busby  for  the  plaintiff. 
Chitty  for  the  defendant 


AITKEN  t).  BEDWELK 

Trespass  for  beating,  flogging,  and  imprisoning; 
the  plaintiff. 

Thd  declaration  contained  several  counts. 

Pleas,  1st,  Not  guilty.  2dly,  That  the  plaintiff 
was  a  seaman  on  board  a  certain  ship  called  the 


GimjIHALL, 

Jtme  6. 

The  com- 
mander of  an 
JSngUth  mer- 
chant ship 
lying  in  a  port 
of  a  foreign 
ftate,  sent  a 
^csman^  who  i  .   i      i 

hadcommitted  Symmetry j  of  which  the  defendant  was  the  com- 
Smrd^hT  mander,  and  that  the  plaintiff  was  guilty  of  mutiny 
•hip,  ashore,  and  disobedience  of  the  defendant's  orders,  where- 
of the  soldiers  fprc  the  defendant  imprisoned,  &c.  the  said  plaintiff 

of  the  port, 

and  procured  him  to  be  flogged  and  imprisoned  by  the  local  authorities :  Held  that  the 
captain  was  answerable  in  trespass  for  what  was  done  on  shore,  he  having  taken  an 
actiye  part  in  instigating  and  promoting  the  proceediiigs. 
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on  board  the  said  ship.    Sdly,  As  to  the  assaults     ^  ^^27. 
on  board  the  said  ship,  son  assault  demesne. 

Keplication,  de  injuria  sua,  &c. 

It  appeared  in  evidence,  that  whilst  the  ship  was 
lying  in  the  port  of  Odessa,  the  plaintiff  and  several 
others  of  the  crew  were  drinking  on  board  late  at 
night;  that  upon  the  defendant's  ordering  the 
lights  to  be  put  out,  the  plaintiff  refused,  and 
struck  the  defendant,  and  a  disturbance  of  a  mutin- 
ous character  ensued.  The  defendant  immediately 
sent  on  shore  to  the  Russian  commandant  for  some 
soldiers,  and  on  their  coming  on  board  gave,  the 
plaintiff  and  two  others  of  the  crew  into  their 
custody.  The  men  were  taken  on  shore  and 
thrown  into  a  dungeon,  where  they  were  kept  for 
several  days  without  food,  and  a  complaint  and 
enquiry  were  made,  in  the  absence  of  the  plaintiff, 
by  the  defendant,  before  the  commandant  and  the 
consul  of  the  port  The  plaintiff  and  the  other 
men  were  then  taken  out  of  prison  by  the  Russian 
officers  and  soldiers,  thrown  on  a  barrel  and  flogged, 
the  defendant  standing  by,  and  ordering  the  punish- 
ment, and,  throughout,  taking  an  active  part*  in  the 
proceedings  on  shore. 

The  facts  supported  the  pleas  as  to  the  assaults 
on  board  the  ship  j  and  it  was  contended  by  the 
Attorney-General  for  the  defendant,  that  all  that 
had  taken  place  on  shore  was  done  under  the 
authority  of  the  Russian  government,  to  whom  the 
defendant  had  handed  over  the  plaintiff;  and  evi- 
dence was  offered  to  show  that  keeping  the  lights 
at  that  time  of  night  was  a  breach  of  the  Russian 
law ;  and  he  argued  that,  however  contrary  the  pro- 
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1827.  ceedings  on  shore  were  to  the  English  rules  of  law, 
the  defendant  was  not  answerable  in  trespass  for 
them ;  all  that  was  done  being  done  by  the  local 
authorities  over  whom  he  had  no  controul,  and  not 
by  him. 

Lord  Tenterden  C.  J.,  in  summing  up  to  the 
jury,  said.  The  plaintiff  contends  that  what  was 
done  on  shore  was  the  act  of  the  captain,  the  de- 
fendant says  it  was  the  act  of  the  Russian  autho- 
rities only.  The  question  for  you  is,  Whether  the 
punishment  inflicted  on  shore  was  done  by  the 
constituted  authorities,  on  the  mere  complaint  of 
the  defendant,  or  whether  the  defendant  was  the 
actor  and  immediate  promoter  of  it  ?  If  you  think 
the  defendant  merely  preferred  his  complaint,  and 
left  the  constituted  authorities  to  act  as  they  thought 
fit,  the  defendant  is  entitled  to  your  verdict ;  if, 
on  the  other  hand,  you  think  he  did  more,  and  was 
active  in  promoting  and  causing  the  punishment  to 
be  inflicted,  then  he  is  answerable  in  this  form  of 
action. 

Verdict'  for  the   plaintiff  on   the  general 
issue,  25L  damages. 

Piatt  for  the  plaintiff. 

Scarlett  A.  G.  and  BoUand  for  the  defendant. 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 


READING  V.  BARNARD.  w«T-iKm., 

June!, 

JJ.SSUMPSIT  for  contribution   to  the   expencc   of  An  account  of 

.     .,  i.  .  11  the  cxpences 

rebuilding  a  party- wall.  of  rebuilding 

The  old  party- wall  was  of  insufficient  thickness  *  party-wall, 

*        •'  delivered  m 

according  to  the  provisions  of  the  st.  14  G.  8,  c.  78.,  pursuance  of 
and  the  plaintiff  rebuilt  it,  and  brought  this  action  \^g!^^1'js, 
affainst  the  defendant,  as  owner  of  the  improved  f  4i.,  contain- 

^     c  ^u         r    •    •  •  r       u-  4."        mg  a  correct 

rent  or  the  adjoining  premises,  tor  his  proportion  statement  of 
of  the  expence.     The  account  of  the  brick-work  of^bSXw^k 
done,  of  the  deduction  for  materials,  and  of  the  other  done  and  m*- 

tenals  allowed 

expences  of  the  alteration,  had  been  delivered  in  for,  is  a  suf- 
due  time,   and  payment    demanded    more  than  ^^^"t^^'re- 
twenty-one  days  before  the  action  brought,  as  is  quired  by  that 
required  by  §  41.  of  the  statute  :   bat  the  account  though  it  also 
stated  the  prices  actually  paid  for  the  brick-work,  ^^^^^^ 
and  received  for  the  materials,  which  exceeded  the  the  prices  paid 
rates  prescribed  by  the  act,  and  thus  made  the  workanTal-' 
whole  amount  upwards  of  30/.  instead  of  18/.,  the  lowed  for  the 

materials 

sum  which  would  have  been  due,  if  the  statutable  which  exceed 
ates  had  been  charged.  t^&^A 

and  a  demand 

Marry att  objected  that  this  was  not  a  sufficient  referring  to 
compliance  with  the  act :    the  first  builder  is  to  f^at  account, 

^  IS  sufficient. 

deliver  a  true  account,  which  is  not  the  case,  when  The  defence 
he  charges  a  higher  price  than  he  is  entitled  to  de-  being  that  the 
mand  ;    besides,  he  is  to  demand  payment  twenty-  P^'^'r^i^Lrir* 

on  each  side 
of  the  boundary,  as  required  by  §  14.  of  the  act :   Held,  that  the  question  for  the  jury 
was.  Whether  it  were  fairly  built  so,  without  regarding  any  minute  inaccuracy  of  mea- 
surement, or  by  unfairly  and  intentionally  encroaching  on  the  defeudant's  premises  ? 
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1827.       one  days  before  he  brings  his  action ;    and  as  the 
Reading      demand  necessarily  refers  to  the  account  delivered, 
and  that  is  of  a  larger  sum  than  he  can  recover, 
there  has  been  no  good  demand  of  the  compens- 
ation to  which  he  is  really  entitled. 

Lord  Tenterden  C.  J.  All  that  the  act  requires 
is  a  true  account  of  the  number  of  rods  in  the 
party- wall,  and  of  the  deduction  in  respect  of  the 
materials.  The  act  itself  fixes  the  price  to  be  paid 
and  allowed  in  respect  of  them.  If,  therefore,  the 
quantities  are  correctly  stated,  the  party  charged 
has  the  means  of  knowing  the  amount  of  the  claim 
against  him.  There  is,  then,  no  necessity  for,  and 
the  act  does  not  require,  any  specification  of  the 
price  J  and  the  account  will  not  be  vitiated  by  the 
unnecessary  insertion  of  a  price  which  the  party 
cannot  be  charged  with.  It  is  the  same  with 
respect  to  the  demand;  the  party  receiving  an 
account  of  the  quantity  of  work  done,  and  of 
materials  allowed  for,  must  know,  by  reference  to 
the  statute,  how  much  he  is  liable  to  pay,  and  a 

,  demand  to  pay  the  account  is,  in  effect,  a  demand 
to  pay  that  sum.  It  is  evident  that  the  demand 
need  not  be  in  terms  a  demand  of  the  exact  sum ; 
for  afler  empowering  the  plaintiff  to  proceed  at 
law  in  the  common  case,  the  same  section  of  the 
statute  proceeds  to  enact,  that  where  a  demand  is 
made  at  the  time  and  in  the  manner  there  pre- 
scribed for  that  pui'pose,  the  plaintiff,  if  he  recover 
the  full  sum  specified,  shall  also  recover  double 
costs. 
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■ 

Evidence  was  then  given  to  show  that  the  wall       1827. 
having  been  originally  of  insufficient  thickness,  the     reading 
plaintiff  in  rebuilding  it  had  taken  the  whole  space  ^' 

requisite  for  the  additional  thickness  from  the 
defendant's  premises,  so  that  the  wall,  instead  of 
standing  equally  on  the  premises  of  both  (as 
prescribed  by  §  14.)  was  fourteen  inches  on  the 
defendant's  and  only  four  on  the  plaintiff's  premises; 
and  it  was  contended  that  as  no  persons  were 
entitled  under  the  provisions  of  the  14  G.  3.  c.  78., 
except  those  at  whose  expence  party-walls  were 
built,  agreeably  to  the  directions  of  that  act,  the 
plaintiff  could  not  recover  for  a  wall  built  by 
encroachment  on  the  defendants  land. 

For  the  plaintiff  it  was  answered,  that  no  such 
complaint  had  been  made  during  the  building,  and 
that  at  all  events  it  furnished  no  defence  to  thjs  ac- 
tion, but  was  matter  for  an  action  of  trespass ;  and 
evidence  was  given  to  show  that  the  centre  of  the  wall 
was  correctly  on  the  boundary  line  of  the  premises. 

Lord  Tenterden  C.  J.,  in  summing  up  to  the 
jury  said,  The  act  certainly  requires  that  the  wall 
should  be  built  half  on  the  premises  of  one,  and  half 
on  those  of  the  other  owner,  and  the  first  builder 
is  only  entitled  to  recover  if  he  builds  agreeably  to 
the  directions  of  the  act  I  should,  however,  have 
great  difficulty  in  holding  that  a  party,  who  having 
had  due  notice,  as  he  must,  of  the  intended  alter- 
ation, lay  by  and  made  no  objection  while  the 
building  was  going  on,  could  afterwards,  if  on 
minute  measurement  it  turned  out  that  the  centre 
of  the  wall  was  not  exactly  on  the  boundary, 
defeat  such  an  action  as  the  present.     On  the 
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Other  hand,  if  the  alteration  was  really  effected 
by  a  complete  encroachment,  as,  for  instance,  if  all 
the  additional  thickness  were  taken  out  of  the 
defendant's  premises,  that  would  be  so  complete  a 
violation  of  the  act  that  the  plaintiff  could  have  no 
remedy  under  its  provisions.  The  question  -for 
you  will  be.  Whether,  upon  the  evidence,  you  think 
the  wall  was  fairly  built  half  and  half,  or  unfairly 
built,  and  intentionally  encroaching  on  the  defend- 
ant's premises  ?  In  the  former  case,  the  verdict 
should,  be  for  the  plaintiff,  notwithstanding  any 
minute  inaccuracy  in  the  measurement;  in  the 
latter,  it  should  be  for  the  defendant. 

Verdict  for  the  plaintiff. 


Gumey  and  Z).  F.  Jones  for  the  plaintiff. 
MO'Tvyatt  and  Comyn  for  the  def<;ndant. 


See  Philp  v.  Donati,  2  Taunt.  69. 


WkSTMINSTXEy 

June  12. 


SOANE  V.  KNIGHT. 


Case  for  libel.     Plea,  Not  Guilty. 
The  plaintiff  was  an  architect,  and  professor  of 


A  fair  criticism 
on  the  works 

rionai  artist,in  architecture  in  the  Royal  Academy,  and  the  declar- 
f«%'S  ""^  ation  stated  the  alleged  libel  to  be  published  con- 
sionai  employ-  cemiug  him  in  his  profession.  The  alleged  libel 
actionable,       profcssed  to  givc  an  account  of  the  principles  of  a 

however  mis- 
taken it  may 

be ;  if  it  is  unfair  and  intemperate,  and  written  for  the  purpose  of  injuring  the  parly 
criticised,  it  is  actionable. 
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new  order  of  architecture,  called  the  Boeotian  i827. 
order  of  architecture,  which  it  stated  to  have  been 
invented  by  the  plaintiff,  whom  it  termed  the 
Baeotian  professor  j  and  it  set  forth  several  very 
absurd  principles  as  the  rules  of  the  new  order, 
which  it  represented  as  collected  by  observation 
from  buildings  in  which  the  new  order  had  been 
employed,  and  which  it  illustrated  by  examples  of 
such  buildings,  all  the  buildings  instanced  being 
the  works  of  the  plaintiff. 

The  Attorney-General  for  the  defendant,  con- 
tended that  the  supposed  libel  was  not  actionable ; 
that  works  of  art  were  as  much  the  legitimate  sub- 
jects of  criticism  as  the  writings  of  an  author;  that  in 
neither  case  ought  a  critic  to  be  liable  to  an  action 
for  his  remarks,  however  mistaken,  unless  he 
travelled  out  of  the  work  he  criticised,  for  the 
purpose  of  slandering  the  author  in  his  personal 
character ;  and  that  in  the  case  of  literary  criticism 
this  doctrine  had  been  expressly  laid  down  by 
Lord  Ellenborough  in  the  case  of  Carr  v.  Hoodj 
1  Camp.  354.  n. 

Lord  Tenterden  C.  J.,  in  summing  up  to  the 
jury,  said.  This  publication  professes  in  substance 
to  be  a  criticism  on  the  architectural  works  of  the 
plaintiff.  On  such  works,  as  well  as  on  literary 
productions,  any  man  has  a  right  to  express  his 
opinion,  and  however  mistaken  in  point  of  taste 
that  opinion  may  be,  or  however  unfavourable  to 
the  merits  of  the  author  or  artist,  the  person 
entertaining  it  is  not  precluded  by  law  from  its 
fair,  reasonable,  and  temperate  expression.    It  may 
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1827*  ^  be  fairly  and  reasonably  expressed,  although 
through  the  medium  of  ridicule.  In  the  present 
case  tiie  censure  is  certainly  strong,  nevertheless, 
if  you  think  the  criticism  fair,  reasonable,  and 
temperate,  although  it  may  not  be  correct,  the 
defendant  will  be  entitled  to  your  verdict  j  if  you 
think  it  unfair  and  intemperate,  and  written  with 
the  intention  and  for  the  purpose  of  injuring  the 
plaintiff  in  his  profession,  by  imputing  to  him  that 
he  acts  on  absurd  principles  of  art,  you  will  find 
for  the  plaintiff. 

Verdict  for  the  defendant,  (a) 

Gumey^  Brougham^  Denman  C.  S.,  and  Plait 
for  the  plaintiff. 

Scarlett  A.  G.  and  Hill  for  the  defendant. 


(a)  See  Dunne  ▼.  Anderson^  R.  &  M.  N.  P.  C.  287- 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 


DOE  d.   CHIPPENDALE  and  Others,  v.      ^"J^^^ 

DYSON  and  Another.  ^  ' 

Ejectment  on  a  clause  of  re-entry  for  non-pay-  In  ^ectment 

.      /•         .  on  a  clause  of 

ment  OI  rent.  re-entry  for 

Rent  was  proved  to  be  in  arrear  from  Dyson  to  °f  °"P^^®^* 
the  lessor  of  the  plaintiff:   no  demand  was  made  landlord 
•with  the  formalities  required  at  common  law,  but  ^  pwrauS 
evidence  was  given  that  the  defendant  had  locked  ^y  ^®  defend- 

^  ant  from  entejv 

ine  on  the  pre- 
nuses  to  distrain,  he  is  entitled  to  recover,  under  the  stat.  4  G.2,  c.  28.  ^2.,  \nthout 
showing  that  there  was  actually  no  sufficient  distress  on  the  preoiises. 
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1827.        up  the  outer  door  of  the  premises,  and,   conse- 
DoE        quently,  that  there  was  no  access  to  them  for  the 

Chippendale  P^'P^^^  ^^  distraining,  without  the  commission  of 
and  Oths&i    a  trespass. 

Dtson  and 

.  Anothbb.         Parke  for  the  defendants,  submitted,  that  the 

plaintiff  must  be  nonsuited.  He  made  no  demand 
which  would  have  been  good  at  common  law  :  his 
only  remedy,  therefore,  was  by  virtue  of  the  stat* 
4  G.  2.  c.  28.  s.  2. ;  and  he  cannot  recover  under 
that  statute,  without  giving  evidence  that  no  suffi- 
cient distress  was  to  be  found  on  the  premises; 
but  in  this  case  he  has  given  no  such  evidence. 

Lord  Tenterden  C.  J.  I  think  he  has  given 
evidence  enough  to  entitle  him  to  a  verdict.  The 
words  **  no  sufficient  distress  was  to  be  found  upon 
the  premises,*'  must  mean  no  sufficient  distress 
which  can  be  got  at.  In  this  case  the  doors  are 
locked  up,  so  that  the  landlord  cannot  get  at  the 
premises  to  distrain :  there  is,  consequently,  no 
sufficient  distress,  for  there  is  no  available  distress 
at  all. 

All  matters  in  difference  between  the  parties 
were  then  referred. 

Gumey  and  F.  Kelly  for  the  plaintiff. 
Parke  for  the  defendant 


AFTER  TRINITY  TERM,  8  GEO.  IV.  79 

1827. 


PAGE  V.  MANN  and  Another.  •  w.stmin««», 

Jvly  18. 

Assumpsit  for  use  and  occupation.  Proof  of  the 

The  defendants  took  possession  under  an  agree-  of^erabSL- 
ment  for  a  lease.     The  subscribing  witness  to  the  *««  witness  to 

,^,,^  /•  •  /•!.•    anmstniment 

agreement  was  de^d ;  but  proof  was  given  or  his  b  suiacient,  he 

hand-writinD-  *      ^^6  dead, 

nana-wnung.  without  any 

further  proof 

The  Attorney-General  objected  that  this  was  m-  of thepiSes, 
sufficient  without  proof  of  the  hand- writing  of  the  y^L^f 
defendants,  or  some  proof,  at  least,  that  they  were  name  and  de. 
the  parties  whose  signature   the  witness  had  at-  ^^"P^°* 
tested.      This  was  the  opinion  of  Bayley  J.  in 
Nelson  v.  Whittal,  1  B.  &  A.  19.,  and  is  the  only 
reasonable  rule. 

Lord  Tenterden  C.  J.  The  practice  has  been 
otherwise  :  I  have  myself  frequently  admitted  such 
evidence  as  sufficient.  I  think  I  ought  to  abide  by 
what  I  have  hitherto  done ;  if  1  am  wrong  I  may 
be  corrected. 

The  hand-writing  of  the  defendants  was  after- 
wards  proved ;  but  the  plaintiff  was  finally  non- 
suited on  another  point,  with  leave  to  move  to  enter 
a  verdict. 

Campbell  and  Chitty  for  the  plaintiff. 

Scarlett  A.  G.  and  Marryatt  for  the  defendant. 
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1827. 


w>«a>»«».  WYAT  V.  CAMPBELL. 

July  15. 

gSe^iJ"    This  was  an  action  by  the  indorsee  against  an 
donee  against  indorser  of  a  piomissory  note, 
a  bill  of  ex-         The  defence  was,  that  the  note  had  been  dis- 
Ae^ndMt  ^^^"^^^^^  ^y  *  previous  indorser  for  an  usurious  con- 
proves  usuiy    sideration. 

in  theconcoo        rni.     j/»jj./»»ij*  •  ^*       i.       i   '^ 

tion,  or  in  a  A^he  defendant  failed  m  proving  notice  to  plain* 
?f  A  ^^'  *^  *^  prove  the  consideration  of  the  indorsement 
the  plaintiff '  to  hill) ;  and  Thesiger  contended,  that  he  was  not 
SSBrT  l>ound  to  prove  consideration,  although  there  might 
*<«^,J^     ..  have  been  usury  in  a  previous  transfer. 

holder,thougli  *^  ^ 

he  has  re- 

SS  5^t       ^^^^  Tenterden  C.  J.  The  stat.  58  G.  3.  c.  93. 

consideration,  makes  a  note  tainted  with  usury  valid  in  the  hand 

of  a  bondjide  holder ;  the  onus,  therefore,  is  upon 
the  holder  to  prove  he  is  such,  otherwise  the  statute 
does  not  apply,  and  the  note  is  void  under  the 
statute  of  Anne. 

The  plaintiff  did  not  establish  the  consideration, 
and  the  defendant  obtained  a  verdict. 

Thesiger  for  the  plaintiff. 
Gumey  for  the  defendant. 
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ADJOURNED  SITTINGS  IN  LONDON. 


COLBY  and  Others  t;.  HUNTER.^  Guildhall, 

Jufy  IS. 

jisBUMPsiT  on  a  policy  of  insurance  on  the  ship  in  an  action 
Arethusa^  at  and  from  Hamburgh  to  Vigo^  with  a  a^ip  at  Md** 
count  for  money  had  and  received,  ^?™  ^-  ^  ^•» 

■^  with  a  war- 

The  policy,  which  was  dated  on  the  26th  OctO'  ranty  that  the 
ber  1825,  contained  a  warranty  that  the  ship  was  port^^onV"* 
^  in  port"  on  the  19th  of  October  1825.  given  antece- 

»  1111.  11  .      ^cn^  day,it 

It  appeared  that  the  ship,  on  that  day,  was  m  is  not  suffi- 
the  port  of  Cuxfuwen,  about  ninety  miles  below  J^'J^eln*"^ 
Hamburgh^  also  in  the  Elbe^  but  without  the  limits  some  other 
of  the  port  of  Hamburgh.  Cn  that^day  • 

the  mean- 
ing of  this 

The  Attamey'General  and  Parke  for  the  plaintiff  policy  is,  that 
contended,  that  there  was  no  breach  of  the  war-  the  port  of  H. 
ranty,  for  that  it  only  implied  that  the  ship  should 
be  safe  in  some  port  on  the  day  specified.  The 
intention  was  to  take  care,  as  the  policy  was  made 
after  the  day  of  the  warranty,  that  no  danger 
should  have  been  incurred  at  a  specified  period ; 
and  this  end  was  answered,  if  the  ship  was  any 
where  in  port  at  that  time  ;  in  the  same  manner  as 
on  a  clause,  that  the  underwriters  are  not  to  be 
liable  for  seizures  "  in  port,"  this  would  extend  to 
a  seizure  in  any  port ;  at  all  events  the  plaintiff  is 
entitled  to  a  return  of  the  premium. 

Q 
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COLBT 

and  Others 

V. 
HuNTEB. 


Lord  Tenterden  C.  J.  The  plaintiff  certainly 
must  have  a  verdict  on  the  count  for  money  had 
and  received  for  the  amount  of  the  premium  ;  but 
I  think  he  is  entitled  to  no  more.  This  is  not  like 
the  case  put  of  an  exception  of  losses  by  seizure  in 
port,  when  the  underwriters  mean  to  exempt  them- 
selves from  all  responsibility  for  a  particular  class 
of  risks.  The  only  construction  I  can  put  on  the 
words  **  in  port,"  in  this  policy,  is  that  they  mean 
in  the  port  of  Hamburgh^  from  which  the  voyage 
was  to  commence.  If  the  underwriters  had  been 
satisfied  with  the  more  general  warranty  contended 
for,  the  usual  warranty  of  "safe  on  the  19th  of 
October  j^  would  have  been  the  sufficient  and  proper 
mode  of  expressing  it. 

Verdict  for  the  plaintiffs  for  the  premium  only. 

Scarlett  A.  G.  and  Parke  for  the  plaintiffs. 
F.  PoUock  and  Justice  for  the  defendant 


G»m,Hxix.  TRAIN  V.  BENNETT. 

July  1 8. 
In  an  action      IJeBT. 

wag«!brought  The  plaintiff  was  a  sailor  employed  in  the  SotUh 
on  an  agree-     ^^^  fishery  ou  board  of  the  ship    Phcenisj  and 

ment,  contain-  11.  .  •  1  /.    1  1  . 

ing  a  clause  of  brought  this  action  against  the  owners  or  that  ship 
th^shouid  ^^  recover  his  share  of  the  net  proceeds  of  the 
disobey  orders  voyage,  according  to  the  stipulation  of  the  agree- 

or  neglect  to  "^^j  ,  j  r«i_r  i 

do  their  duty:  mcut  uuder  scal,  under  which  he  served. 

Held,  that  if 

such  disobedience  or  neglect  was  the  ccfueqtience  of  preyious  misconduct  of  thcownert 

or  captain,  the  seamem  were  gtiil  entitled  to  recover. 
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The  articles  of  agreement  contained  the  follow- 
ing engagements  (among  others)  on  the  part  of  the 
sailors :  —  "  That  they  should  do  their  duty,  and 
strictly  obey  the  orders  and  commands  of  their 
superior  officers,"  and  "  that  they  should  not 
neglect  or  refuse  to  do  their  duty  by  day  or  by 
night  ;**  and  this  proviso,  that  any  sailor  "who  shall 
break  or  neglect  to  perform  these  articles,  or  any 
of  the  engagements  or  agreements  herein  con- 
tained, in  any  respect,  shall  thereby  forfeit"  the 
whole  of  his  share  in  the  proceeds. 

It  appeared  in  evidence  that  the  captain,  being 
displeased  with  the  conduct  of  one  of  the  sailors 
named  Kibbyj  had  confined  him,  and  that  a  consi- 
derable portion  of  the  crew,  conceiving  that  he  had 
done  so  improperly,  had  remonstrated ;  on  which 
the  captain  had  said,  <^  that  he  would  deprive 
Ktbbjf  of  the  benefit  of  his  voyage,  and  that  he 
would  do  the  same  by  many  others  of  them."  On 
this  the  same  men  refused  to  work  unless  Kibby 
were  set  to  work  with  them,  or,  at  least,  unless  the 
captain  stated  who  the  men  were  whom  he  intended 
to  debar  from  the  profits  of  the  voyage.  This  he 
refused  to  do ;  and  as  the  men  refused  to  perform 
their  functions  otherwise,  he  ordered  them  into 
custody,  and  they  did  no  service  during  the 
remainder  of  the  voyage.  The  plaintiff  was  one  of 
these  men. 


6S 


1827. 


Train 

V. 

Bennett. 


On  this  Gumey  submitted,  that  the  plaintiff 
could  not  maintain  his  action ;  that  he  had  failed 
to  perform  the  engagements  contained  in  his  con- 
tract, and  that  having  done  so,  the  proviso  debarred 
him  from  all  claim  upon  the  owners. 

G  2 


* .  '  • 


V. 

Bennett. 
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1827.  Lord  Tenterden  C.  J.,  in  summing  up  to  the 

Thain  j^^y*  ^^^^^  stating  the  articles  and  proviso,  said»  It 
is  not. disputed  that  the  plaintiff,  in  fact,  did  not, 
during  the  latter  part  of  the  voyage,  perform  that 
duty  for  which  he  had  contracted ;  but  it  is  said, 
that  the  conduct  of  the  captain  justified  him  in  not 
doing  so.  The  captain's  conduct  was  certainly 
violent :  Kibby  alone  was  originally  in  fault,  and 
the  captain,  on  that  occasion,  threatens  not  only 
him  but  others,  with  the  loss  of  their  profits ;  and 
on  the  rest  applying  to  know  to  whom  the  threat 
referred,  he  refuses  to  inform  them,  and  orders 
them  into  custody,  because  they  refuse  to  work 
without  that  information.  They  probably  were  in 
fault,  at  all  events,  in  that  refusal ;  and  if  so,  it 
comes  within  the  words  of  the  articles  and  proviso. 
Still,  where  a  forfeiture  is  to  be  the  consequekicCr 
it  must  not  be  allowed  that  the  owners,  or  the  cap- 
tain, who  in  these  cases  is  their  agent,  shall,  by 
their  own  misconduct,  occasion  that  which,  in 
strictness,  amounts  to  a  forfeiture,  and  take  advan- 
tage of  the  consequences  of  that  misconduct,  to 
deprive  the  sailors  of  the  recompence  for  their  ser- 
vices. The  question,  therefore,  for  you,  will  be, 
whether  the  captain  acted  improperly,  in  the  first 
instance,  in  threatening  to  deprive  others,  besides 
Kibby ^  of  their  share  in  the  proceeds  of  the  voyage } 
and  if  you  think  that  he  was  not  justified  in  this, 
whether  it  was  in  consequence  of  his  doing  so,  that 
the  crew  refused  to  work,  in  the  manner  stated  by 
the  witnesses.  If  you  believe  both  these  facts, 
your  verdict  should  be  for  the  plaintiff:  if  you 
think  that  the  captain  was  originally  justified,  or 
that  his  conduct  was  only  used  as  a  pretext  for 
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their  neglect  of  duty,  it  should  be  for  the  de-       1827. 
fendant  'iw' 

Verdict  for  the  plaintiff,     g^^^*^  ^ 

Scarktt  A.  G.  and  Comyn  for  the  plaintiff. 
Gurney  and  Steer  for  the  defendant 


Neave  v.  Pk>att,  2  N.  R.  408. 


CRERAR  V.  SODO  and  COLLINGWOOD.     Guildhali, 

Assumpsit  for  work  and  labour.  Where  the 

The  defendants'  counsel  having  opened  facts,  defendant  * 
to  prove  which  no  witness  was  called,  the  plain-  ^P«9*  ^^^^  ^ 

,jr  t  .      .        t  1         •    t         n         t  r^t       the  jury,  and 

birs  counsel  insisted  on  the  nght  of  reply.  Tlie  calls  no  wit- 
defendants'  counsel  resisted  this,  except  on  condi-  "^^t^n^ 
tioQ  of  the  facts  being  admitted  as  proved.  *he  discretion 

of  the  judge  to 
allow  the 

Lord  Tenterden  C.  J.  If  the  defendants'  coun-  SSto  re« 
sel  refuse  to  call  a  witness  to  establish  the  facts  ply- 
which  they  have  undertaken  to  establish,  the  Judge 
may,  in  his  discretion,  permit  a  reply ;  but,  as  to 
the  strict  right,  the  practice  is  clearly  against  it 

The  defendants'  counsel  afterwards  put  in  the 
rule  for  payment  of  money  into  Court,  and  the 

o  3 
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1827.       plaintiff's  counsel  was  allowed  to  reply  without 
Cbeea*      further  objection,  (a) 
SoDo'  and  Verdict  for  defendants. 

COLUNGWOOD, 

Campbell  and  R.  V.  Richards  for  the  plaintiff- 
The  Attomey^General  and  TomUnson  for    the 
defendants. 


If  a  defendant  (o )  The  right  of  reply  came  a  good  deal  into  discussion  at 

prove  payment  the  Lancaster  Lent  assizes,  1827,  in  the  case  of  Rymer  v.  Cook 

by  sb^winff  die  *^^  Another,  with  a  note  of  which  we  have  been  fkvoured  by  a 

particulars  of  gentleman  of  the  bar.   That  was  an  action  of  assumpsit.     Plea, 

demand,  de-  general  issue.     In  order  to  prove  part-payment,  the  defendants 

Judge's  order,  relied  upon  the  particulars  of  demand,  which  had  been  given 

in  whi^  the  under  a  Judee's  order,  and  in  which  the  plaintiff  had  given  the 
plaintiff  has         j  r     -i     *  ^-^  r  .  •  m 

credited  the        defendants  credit  for  certain  sums  paid. 

defendant,  this  The  plaintiff's  counsel  insisted  upon  the  right  to  reply.  The 
of  thldefeo!^  particulars  of  demand  must  be  considered  as  being  put  in  by 
ant,  and  entitles  the  defendants,  just  as  if  the  latter  had  endeavoured  to  give 
the  plaintiff  to     evidence  of  admissions  made  in  any  other  form.    In  fact,  they 

can  only  become  admissions  by  the  defendants  admitting  the 
other  side  of  the  account. 

The  defendant's  counsel  contended  that  the  particulars  were 
not  the  defendant's  evidence.  Payment  of  money  into  court 
requires  no  proof.  *  In  the  same  way,  the  particulars,  having 
been  given  in  under  the  Judge's  order,  are  as  much  part  of  the 
proceedings  in  the  cause  as  the  declaration  or  plea.  There  is 
nothing  lefl  for  the  jury  to  consider :  for  the  items  in  the  par- 

*  In  consequence  of  the  agitation  of  this  question,  as  to  the  payment 
of  money  into  court,  the  Court  of  Common  Pleas,  on  February  8. 1810, 
promulgated  a  rule,  that  the  production  by  the  defendant  of  Uie  rule  to 
pay  money  into  court  should  not  give  the  plaintiff  the  right  of  reply, 
upon  the  ground  that  the  court,  if  the  plaintiff  should  take  a  verdict 
for  the  whole  demand,  without  giving  credit  for  the  sum  so  paid  in, 
would  set  it  aside,  without  requiring  evidence  of  the  existence  of  the 
rule^  See  2  Taunt.  267.  The  reason  here  assigned  for  the  rule  promul- 
gated appears  to  distinguish  the  question  from  that  discussed  in  the 
principal  case. 
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dcoIarB  reMj  amount  to  no  more  than  explanations  of  the        1827. 
complaint  in  the  declaration,  and  should  therefore  be  taken  as 
ibrming  part  of  the  declaration. 

StarkUj  as  amicus  curias  mentioned  the  case  of  Brown  v.      Sodo  aod 
Walts,  I  Taunt.  S53.9  as  tending  to  show  that  the  particulars  CoLLiKGwoton, 
delivered  under  the  judge's  order  were,  in  fact,  limitations,  and 
a  constituent  part,  of  the  declaration. 

HuLLOCK  Baron.  This  is  not  like  a  payment  of  money  into 
court.  I  should  have  received  the  evidence  o^  the  admission, 
without  proof  of  the  Judge's  order,  on  proof  of  the  hand- writing 
of  the  plaintiff's  attorney.  Therefore  we  may  withdraw  the 
Judge's  order  altogether;  and  then  this  becomes  merely  an 
admiaBion,  requbring  proof,  as  other  aidmissions  do.  I  am  cer- 
tainly of  opinion  that  it  is  the  defendant's  evidence,  but  I  will 
consult  my  Brother  Bayley. 

Mr.  Justice  Bayley  (who  was  sitting  on  the  criminal  side) 
having  expressed  his  assent  to  the  opinion  of  the  learned  Baron, 
the  plaintiiPs  counsel  was  permitted  to  address  the  jury  in  reply. 

Verdict  for  the  plaintiff. 

iP.  Pollock  and  Patteson  for  the  plaintiff. 

J.  Williams  for  the  defendants. 


A 


VANDEWALL  and  Another  v.  TYRRELL.     Gitildhaij, 

Jultf  21. 

This  was  an  action  of  assumpsit  for  money  paid  by  a  party  to  m 
the  plaintiffs  to  the  use  of  the  defendant.  change^Unot 

The  defendant,  who  resided  in  Jamaica^  drew  ^^^  ^^ . ,  ^ 

^  '    ,  money  paid  to 

four  bills,  dated  9th  September  182*,  for  1500/.  on  his  use  by  a 
WilUs  and  Co.  in  London^  at  nine  months  after  sight  ^  "p  5he 
The  bills  were  duly  accepted,  but  were  dishonoured  bill  for  his  ho- 
and  noted  for  non-payment  at  the  time  they  became  formal  protest 
due,  which  was  on  the  30th  July,  1825.   The  plain-  ^rPhTou^/b^ 
tifl&,  on  the  request  of  the  acceptors,  paid  the  bills  made  before 
for  the  honour  of  the  drawer  on  the  8th  of  August  Se  bilu^  ^ 
1825,  and  gave  notice  to  the  defendant  the  first 

G  4 
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1827.       foreign  post    In  May  1826,  the  notary  public  was 
Vandewall   instructed  to  protest  the  bill  for  non-payment,  which 
and  Another  he  did.     The  protest  purported  to  have  been  made 
Tyebfll.     before  the  payment,  and   in   form  asserted  that 
the  "  plaintiffs  were  ready  to  pay  for  the  honour  of 
the  drawer.**     He  stated  the  custom  to  be,  to  pro- 
test formally  before  the  payment 

Lord  Tenterden  C.  J.  The  plaintifis  must  be 
nonsuited:  they  sue  upon  the  custom  of  merchants ; 
that  custom  clearly  is,  that  a  formal  protest  should 
be  made  before  payment  is  made  for  the  honour  of 
any  party  to  the  bill. 

Nonsuit,  (a) 

Gumey  and  Piatt  for  the  plaintifis. 
Attorney-General  and  Chitty  for  the  defendant 


(a)  See  Chitty  on  Billa,  7th  edit.  pp.  241.  567. 


Guildhall, 

The  non- 
joinder of  a 
fecret  partner 
cannot  be 
pleaded  in 
abatement. 


MULLETT  V.  HOOK. 

Assumpsit  for  goods  sold  and  delivered. 

Plea  in  abatement,  that  the  promises,  if  any, 
were  made  with  one  Charles  Chubby  now  alive,  and 
tlie  defendant  jointly. 

Issue  thereon. 

It  appeared  in  evidence,  that  the  defendant  and 
Chubb  were  partners  ;  that  the  defendant,  by  him- 
self, purchased  the  goods,  but  that  they  were  really 
purchased  for  the  joint  account  of  the  defendant 


v. 
Hook. 
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aod  Chubby  though  that  was  not  known  to  the  plain-       1887. 
ti$  who  trusted  the  defendant  solely.  The  defend-     Mvllbtt 
ant  ordered  them  to  be  sent  to  the  place  where  the 
joint  trade  was  carried  on. 

Parke^  for  the  defendant,  contended,  on  the  au- 
thority of  Dubois  V.  Ludertf  5  Taunt  609.,  that  it 
was  immaterial  what  the  understanding  of  the 
vendor  had  been  at  the  time  of  the  contract,  for 
that  the  nomjoinder  of  a  dormant  partner  may  be 
pleaded  in  abatement 

(Jomyn  for  the  plaintifl^  insisted,  that  the  only 
question  was,  with  whom  the  contract  was  made, 
and  that  this  depended  entirely  upon  the  represent^ 
ations  made  by  the  defendant  at  the  time. 

Lord  Tenterden  C  J.  directed  the  Jury  to  find 
for  the  plaintiff,  if  they  thought  the  sale  was  in- 
tended to  be  made  to  the  defendant  alone  ;  for  the 
defendant,  if  they  thought  the  sale  was  intended  to 
be  made  to  the  two. 

Verdict  for  the  plaintiff. 

Lord  Tenterden  C.  J.  addressed  the  defendant's 
counsel.  If  ydu  think  it  worth  while,  Upon  con- 
sideration, I  give  you  liberty  to  move  to  enter  a 
nonsuit ;  but,  though  I  entertain  the  highest  respect 
for  the  learned  person  who  pronounced  that  deci- 
sion in  the  case  of  Dubois  v.  Ludertf  I  cannot  help 
thinking  that  the  case  has  been  disreg^rdcfd^  if  not 
authoritatively  over-ruled  ;  and  I  cannot  accede  to 
the  doctrine  contained  in  it. 
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im. 


The  defendant's  counsel  acknowledged  that  his 
impression  was  to  the  same  effect,  and  no  motion 
was  afterwards  made. 

Comyn  for  the  plaintiff. 
Parke  for  the  defendant 


S.  P.  Per  Lord  Kenytm,  in  Doo  v.  Chippenden,  in  Abbott  on 
Shipping,  5th edit.  96. ;  and,  since,  th^ caae oiDmboUy.  Ludert^ 
per  Lord  EUenborough,  in  Baldney  v.  Ritchie,  1  Stark.  N.  P.  C 
838.>  and  per  Abbot  Ld.  C.  J.>  in  Stansfeld  v.  Levy^  S  Stark. 
N.  P.  C.  8. 


GtHLDHALL, 

July2U 


DOBSON  i;.  SOTHEBY  and  Others. 


certain  de- 
scription, 
**  where  no  fire 
is  kept,  and  no 
hazardous 


In  a  policy  of  ^^jfjutPsiT  upon  a  pollcv  of  insurance  airainst 

uisurance  on  r  r        .^  <•. 

prembesofa    fire,  against  the  defendants,  three  of  the  directors 

of  the  Beacon  Insurance  Company.' 

The  policy  was  effected  upon  **  a  barn,  situate 
in  an  open  field,  timber  built  and  tile,''  at  the  pre- 

^^itt.  roium  of  1^.  6rf.  per  100/. 

^o«i«™^the      The  conditions  endorsed  upon  the  policy  re* 
the  habUwd     quircd  the  insurer  to  -  deliver  to  the  Company  a 

description  of  the  property  to  be  insured,  and  pro« 
vided  that  all  insurances  effected  on  property 
therefore,  ^e*  ^^^ly  described,  so  that  the  same  might  be 
tK)U  ^V"^*^  *  charged  at  a  lower  rate  of  premium  than  would 

pened  in  con- 
sequence of  the  making  a  fire  and  bringing  a  tar-barrel  on  the  premises  for  the  purpose 
of  repairing  ^em,  it  was  held  that  the  insured  was  entitled  to  recover. 


use  of  fire  and 
deposit  of 
hasardous 
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Otherwise  have  been  charged,  should  be  void,  and     ^  1887. 
thepremiums  paid  forfeited  to  the  Company^ 

The  rate  of  premium  paid  by  the  plaintiff  was 
the  lowest  rate,  arid  was  only  payable  for  buildings  aBdOrHSM. 
of  a  certain  description,  wherein  no  fire  is  kept, 
and  no  hazardous  goods  are  deposited.  There 
were  other  articles  fixing  a  higher  rate  of  premium 
for  buildings  of  other  descriptions,  with  the  same 
proviso  against  hazardous  goods;  and  a  proviso 
that  **  if  buildings  of  any  description  insured  with 
the  Company  shall,  at  any  time  after  such  in-, 
surance,  be  made  use  of  to  stow  or  warehouse  any 
hazardous  goods,''  without  leave  from  the  Com- 
pany, the  policy  should  be  forfeited. 

The  premises  were  agricultural  buildings,  but 
not  such  as  were  strictly  to  be  described  as  a 
barn ;  but  they  were  of  such  a  nature  that  they 
would  have  been  insured  by  the  Company  at  the 
same  rate,  if  they  had  been  more  accurately 
described.  They  required  tarring ;  and  a  fire  was 
consequently  lighted  in  the  inside,  and  a  tar-barrel 
was  brought  into  the  building,  for  the  purpose  of  per* 
forming  the  necessary  operations.  In  the  absence 
and  by  the  negligence  of  the  plaintiff's  servant, 
the  tar  boiled  over,  took  fire,  communicated  with 
that  in  the  barrel,  and  the  premises  were  burnt 
down. 

F.  Pollock^  for  the  defendant,  contended,  that  the 
plaintiff  could  not  recover ;  first,  because  the  pre* 
mises  were  incorrectly  described  as  a  bam;  se- 
condly, because  the  lighting  a  fire  within  the 
building  was  a  contravention  of  the  terms  of  the 
policy,  which  required  that  no  fire  should  be  kept 
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1827.       in  buildings  on  which  the  rate  of  insurance  in  the 
DoMOM      present  case  was  paid  ;  thirdly,  that  the  tar-barrel 
^'         came  under  the  description  of  hazardous  goods, 
aad  Otbbu.  ^nd,  therefore,  that  bringing  it  within  the  premises 
was  also  a  breach  of  the  conditions  of  the  policy ; 
and  that  all,  or  any  of  these  circumstances,  occa- 
sioned a  forfeiture  of  the  insurance. 

Lord  Tenterden  C.  J.  said.  If  the  property  in« 
sured  has  not  been  correctly  described,  the  de- 
fendants certainly  are  not  liable ;  but  I  do  not 
think  there  is,  in  this  case,  any  mis-description  which 
will  discharge  them.  The  word  "  bam"  is  not  the 
roost  correct  description  of  the  premises ;  but  it 
would  give  the  Company  substantial  information  of 
their  nature :  there  would  be  no  difference  in  the 
risk,  and  the  insurance  would  have  been  at  the 
same  rate,  whether  the  word  "bam,**  or  a  more 
correct  phrase,  had  been  used ;  I  think,  therefore, 
that  they  are  substantially  well  described.  Nor  do 
I  think  that  the  other  circumstances  relied  on  fur- 
nish any  answer  to  the  action.  If  the  Company  in- 
tended to  stipulate,  not  merely  that  no  fire  should 
habitually  be  kept  on  the  premises,  but  that  none 
should  ever  be  introduced  upon  them,  they  might 
have  expressed  themselves  to  that  effect ;  and  the 
same  remark  applies  to  the  case  of  hazardous  goods 
also.  In  the  absence  of  any  such  stipulation,  I 
think  that  the  condition  must  be  understood  as  for- 
bidding only  the  habitual  use  of  fire,  or  the  ordi- 
nary deposit  of  hazardous  goods,  not  their  occa- 
sional introduction,  as  in  this  case,  for  a  temporary 
purpose  connected  with  the  occupation  of  the  pre- 
mises.    The  common  repairs  of  a  building  neces- 
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sarily  require  the  introduction  of  fire  upon  the       18S7. 
premisee,  and  one  of  the  great  objects  of  insuring^      Dobboii 
is  security  against  the  negligence  of  servants  and     ^^  ** 
workmen.     I  cannot,  therefore,  be  of  opinion  that  aod  Othbm. 
the  policy  in  this  case  was  forfeited ;  and  certainly, 
if  it  is  valid,  the  circumstance  that  the  fire  hap* 
pened  through  the  negligence  of  the  plaintiff's  ser- 
vant furnishes  no  answer  to  the  action,  (a) 

Verdict  for  the  plaintiff. 

Scarlett  A.  G.,  Gurnet/^  and  TomUnsofif  for  the 
plaintiff. 
F.  PoUock  and  Patteson  for  the  defendants. 


(a)  Austin  v.  Drew,  1  Holt,  N.  P.  C.  126.  6  Taunt.  4«6. 


LAWLER  V.  KERSHAW  and  Others.  gitildhaix, 

Oct,  16. 

AasuMFaiT  for  goods  sold  and  delivered.  a  partv  pa^r- 

The  defendants  were  share-hplders  in  the  Devon  '^^l^t^n^ 
and  Cornwall  Mirung  Company^  and  the  demand  trading  com- 
was  for  stationary  furnished  to  their   office   in  terwards 

At  a  meeting  held  on  the  7th  oIl  April  1825,  at  nership.wto 
which  two  of  the  defendants  were  present,  it  was  J  apartn^er 
agreed  to  establish  the  Company,  and  all  the  de-  ^^^^^l  ^* 

^  the  deposit. 
Qxitre,  if  the  mere  payment  of  the  deposit,  without  the  subsequent  signature  of  the 
deed,  would  make  him  a  partner? 
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1^27.  feadants,  except  one,  Barber^  were  named  directoM* 
LAwuft'  I-ettera  were  sent  to  all  the  persons  so  named  di- 
••  rectors,  announcing  their  appointment ;  and  on  the 
OvBut.  I6th  Aprils  all  the  defendants,  including  Barber, 
paid  an  instalment  upon  their  shares.  The  deed 
was  not  executed  by  the  defendants  till  after  the 
last  of  the  goods  supplied  by  the  defendant  had 
been  delivered ;  but  after  that  time,  Barber  and 
all  the  other  defendants,  except  one,  who  was  other- 
wise fixed,  signed  it. 

Part  of  the  goods  were  furnished  on  the  1 1  tb, 
12th,  and  13th  of  April;  and  the  rest  after  the  l6th. 

The  Attornej/'General,  for  the  defendants,  con- 
tended, that  they  were  entitled  to  a  verdict,  there 
being  no  evidence  to  fix  the  defendant  Barber  with 
any  contract.  No  person,  who  comes  into  a  part- 
nership, is  thereby  made  liable  for  the  debts  due 
from  the  firm  before  he  joined  it ;  and  the  question, 
therefore,  is,  when  Barber  became  a  partner.  He 
was  clearly  a  partner  from  the  time  when  he  signed 
the  deed ;  but  then  all  the  goods  had  been  fur- 
nished, and  he  was  no  partner  until  then.  It  is  true 
that  he  had  paid  a  deposit  on  his  shares,  but  that  is 
not  sufiicient  A  man  can  only  be  liable  as  a  part* 
ner,  either  because  he  is  really  interested  as  such, 
or  because  he  holds  himself  out  as  such,  and  gives 
the  firm  the  credit  of  his  name.  The  payments  on 
April  l6th  were  not  of  public  notoriety,  and  the 
parties  making  them  could  not  be  liable,  therefore, 
on  the  latter  ground  ;  nor  could  they  on  the  former, 
for  they  did  not,  by  those  payments,  acquire  any 
interest  in  the  property  or  adventures  of  the  Com- 
pany. They  might,  perhaps,  have  an  equitable 
right  to  compel  any  of  the  adventurers,  who  then 
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held  the  mines,  to  convey  to  them  their  proportions       MiT. 
of  them  ;  but  until  that  was  done,  they  had  no  in-      lawme 
terest  in  them,  and  consequently  could  not,  till         •• 
then,  become  partners  on  the  score  of  such  interest.      Othbbs. 
At  all  events,  none  of  the  partners  can  be  liable  for 
the  goods  furnished  before  the  16th  Aprils  when 
they  made  their  payments. 

Lord  Tenterden  C.  J.    There  appears  in  this 
case  to  have  been  a  preliminary  meeting,  attended 
by  some  of  the  defendants,  where  all  the  defendants, 
except  Barbery  were  named  as  directors ;  and  that 
nomination  was  communicated  to  the  parties  named. 
They  cannot  be  liable  as  partners  for  demands 
accruing  before  they  became  such,  and  they  cannot 
be  rendered  partners  by  the  act   of  others:  the 
plaintiff,  therefore,  cannot  recover  against  them  for 
any  thing  furnished  before  they  assented  to  their 
appointment     There  is  no  evidence  of  any  such 
assent  before  the  l6th  ;  but  on  that  day,  they  pay 
their  deposits,  after  having  received  notice  of  their 
appointment;  and  that  is  a  good  recognition  of 
their  character,  and  for  all  goods  furnished  after 
that  time  they  must  be  liable,  unless  there  is  a  defi- 
ciency of  evidence  against  Mr.  Barber^  who  stands 
in  a  different  situation  from  the  others.     He  was 
not  a  director  at  any  time  during  the  supply  of  these 
goods  ;  and  the  evidence  against  him  is  only  that 
he  paid  his  deposit  on  the  l6th  Aprily  and  that  at  a 
period  after  all  the  goods  were  supplied,  he  signed 
the  deed  of  partnership.     A  question   has  been 
raised,  whether  the  mere  payment  of  his  instalment 
is  sufficient  to  constitute   him  a  partner;  but  I 
'hink  I  am  not  called  on  in  this  case  to  decide  that 
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iM7.  pdiifat;  TheM  is  another  Act  here,  thM'&ftSr'tlie 
faymemtMv^  Barber  kxe€Xtted  tht  deid.  >  'I  tlUdR 
that  is  a  good  recognition  (if 'Mi  foMierfitiyfllfefti 

Othbks.  as  a  transaction  connected  with  the  partnership, 
and  fihowsithot  intnaking  it'hts  comtder^ikl'liiitiself 
ils;becoiDing>  a  partner ^-^tfntti  <^oi«Jl9eqMl)%,  takMjf 
the  two  facts  together,  antt^'i^t  ini]b)Hii^  ^ilflMact 
might  have  been  the  effect  of  the  payment  standing 
si^gtyf  ttwtt  Mr.  Barter j  in'  this  <iise,  was  cleiarfy  a 
partner  from  the  period  when  it  wad  made. 

Verdict  for  the  plaintiff  foi*  the  goods  sup- 
plied after  the  l6th. 


I  ■•..■. 


Gumey  and  Cfdtty  for  the  plaintiff. 
Scarlett  A.  G.^  Campbell,  F.  Pollock,  PattesM, 
and  Purring,  for  different  defendants. 


04. 17. 

A  wknciMi^ 

jouroey.wbich 
wasmtended 
before  the  wIh 
pcBDa»iooB«r  . 
than  be 
otherwue 
would  have^ 
done,  ift  enti- 
tled to  the  ex- 
pences  of  that 
journey, 
though  the 
trial  u  at  the 
place  of  hit 
bdd«. 


VICE  V.  LADY  ANSON. 

A  WITNESS  being  called  in  this  cause  refused  to  be 
examined  without  being  first  paid  her  expencea; 
T)ie  witness  resided  in  London,  and  had  beensub^ 
pGen994;t^ef  6  ^n  August.  Before  that  time  she  iiad  ' 
intended  making  a  journey  to  the  Continent,  and 
had  gone. th^ere ;. but,  to  be  in  time  for  the  trial,  sUe 
returned  to  London  sooner  than  she  would  other^v. 
wise  have  done.  She  did  not,  however,  intend  to 
return  to  the  Continent;  and  the  plaintiff  objected 
to  pay  the  expences  of  the  journey  to  London^  m 
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that  must  at  all  events  have  been  made,  and  the     ^^f^L/ 
only  difference  occasioned  by  the  subpoena  was  as        yke 
to  the  time  of  making  it  Ladt  Ansox. 

Lord  Tenterden  C.  X  held,  that  she  was  en- 
titled to  receive  the  expences  of  the  journey^  which 
were  accordingly  paid* 

The  action  was  brought  against  the  defendant,  in  an  action 
as  one  of  the  adventurers  in  a  mining  company,  to  a^^t  u  a 
recover  the  price  of  eoods  sold,  and  work  and  ma-  •harehoider  in 

1-1  1  •  a  company, 

terials  furnished  for  working  the  mme.  for  work  (lone 

It  was  proposed  to  prove  the  defendant  a  partner,  |2!Ijy,  ?et ^t^ 
by  letters,  speaking  of  her  shares,  addressed  by  her  ^^^^^^P 
to  one  of  the  directors,  and  afterwards  returned  by  ant  to  one  of 
him  to  her.     Notice  to  produce  these  letters  was  and^^^' 
given  to  the  defendant's  attorney  between  seven  to  her  by  him, 
and  eight  o'clock  on  Saturday  evening,  the  cause  ?ng  h!^r"hares, 
being  tried  on  the  Wednesday  following.     Lady  a«^notsone- 
Anson*s  house  was  in  London  ;  but  she  was  herself  nected  with 
at  this  time  in  Scotland.  £  IJK  to 

render  a  no- 
^    _    „     _  ,11  1  .  .  ^     ^»c«  senrcd  on 

jP.  Pollock  contended  that  this  notice  was  sum-  her  attomi^ 
dent ;  and  said  that  he  remembered  a  case  of  an  action  J^  to^receive 
of  trover,  tried  in  1816  or  1817,  where  a  similar  it  before  the 
notice  was  held  good,  the  party  not  being  in  this  to  let  in  se- 
country  at  all,  on  the  ground  that  he  must  be  sup.  ^^^  ^" 
posed  to  leave  with  his  attorney  all  papers  necessary  Q««^,  whe- 
to  the  conduct  of  the  trial,  (a)  be^  in^any 

Lord  Tenterden  C.  J.     I  still  assent  to  the  ^^  T^^ 
doctrine  stated  from  that  case,  when  the  papers  fendantisre- 

lident  abroad? 


(«)  S.  P.    DrabUe  and  Donner^  fi.  A  M.  N.  P.  C.  47.  Bryan 
^-  Wugdaff,  id.  SS7. 


H 
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,  ^^^*  ,     are  necessarily  connected  with  the  cause,  and  the 

Vice         party  resident  abroad.    I  am  not  sure  that  it  ought 

Lady  Anson.  *^  ^^  extended  to  cases  where  tlie  party  resides  in 

England ;  but  the  papers  must  at  all  events  be 
necessarily  connected  with  the  cause.  I  cannot 
see  that  these  letters  were  so  much  so,  as  to  render 
it  probable  that  they  would  be  delivered  to  the 
defendant's  attorney.  The  notice,  therefore,  is 
insufficient. 

In  an  action         The  plaintiff  himself,   when  he  furnished  the 

for  goods  and 

work  applied  goods,  had  uo  knowledge  of  Lady  Anson  as  a 
OTi^Tc^'Se^  share-holder.  It  appeared  that  she  had  spoken  and 
Pendant  being  wfittcn  of  herself,  in  private  letters  and  society,  as 
ofaccrapany^  being  ouc ;  but  she  never  signed  any  deed.  She 
'^^l^^^j!^  had  paid  her  deposits  and  her  shares,  and  had  re- 
Held,  uiat  the  ccivcd  certificates  in  the  following  form :  — 

mere  payment 
of  deposits, 

sTjiture"^? a  "  ^^*^^'  Concord  Tin  and  Copper  Mine  Company, 
deed,  or  inter-  No.  133. — These  are  to  certify,  that  the  Viscountess 
management,  Dowager  Anson  IS  the  proprietor  of  the  share  or 
cno  °h^to  number  133.,  being  one  share  of  the  Wheal  Concord 
make  her  Mine,  situatc,  &c. ;  and  that  her  name  is  duly 
the  jury  be!*  registered  in  the  act-book  of  the  said  Mine,  subject 
liered  from  ^o  the  rulcs,  and  regulations,  and  orders  of  tlie  said 
that  an  actual  Company ;  and  that  the  said  Viscountess  Dow- 
S^anTterest  ^S^^  Anson^  her  executors,  administrators,  and 
in  the  mine      assiims,  are  entitled  to  the  profits  and  advantaires 

had  been  o     »  r  o 

made  to  her.     of  such  share.     By  order  of  the  directors,  as  wit- 
ness my  hand  this  14th  Day  of  June,  182^, 

Christopher  Vaux, 
Secretary  to  the  said  Mine." 
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The  mine  at  one  time,  not  long  before  the  pro-  1827. 

posal  to  form  a  company,  had  been  in  the  hands  of  vice 
one  Thomas  ;  but  it  did  not  clearly  appear  in  what  »• 

character  he  acted. 

The  Attomey-GeneraU  for  the  defendant.  On 
these  facts  Lady  Anson  is  not  bound.  There  is 
some  evidence  to  show  that  at  one  time  she  con- 
sidered herself  as  liable ;  but  though  that  might  be 
good  prhnd  facie  evidence  against  her,  it  cannot 
make  her  so,  if  on  the  facts  she  is  not.  She  never 
becomes  known  as  a  partner,  nor  is  she  one  in  fact ; 
for  sh^  never  has  any  assignment  made  to  her  of 
the  partnership  property,  nor  does  she  sign  any 
deed,  so  as  to  bring  her  case  within  that  of  Lazier 
V.  Kershaw  (sup.  OS.)*  "^he  utmost  interest  she 
has  is  a  right  in  equity  to  call  for  an  assignment  of 
the  partnership  property ;  but  till  that  is  made  she 
has  nothing,  for  the  certificates  give  her  nothing, 
and  if  she  has  nothing  she  is  no  partner. 

Lord  Tenterden  C.  J.  It  is  clear,  in  this 
case,  that  the  plaintiff  did  not  actually  give  credit 
to  Lady  Anson^  and  that  she  never  held  herself  out 
to  the  world  as  a  partner.  If,  therefore,  she  is 
chargteble,  she  can  only  be  so  on  the  ground  that 
she  is  really  interested;  and  no  mistaken  suppo- 
sition of  her  own  that  she  was  so  would  make  her 
liable,  unless  it  were  communicated  to  the  plaintiff 
so  as  to  mislead  him.  The  partnership,  if  any,  is 
not  strictly  a  trading  partnership :  it  is  one  formed 
for  the  purpose  of  working  a  mine,  a  species  of  real 
estate,  and  the  plaintiff's  claim  is  for  labour  and 
goods  employed  in  the  working  that  mine.     An 
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^8S7^     interest  in  a  real  estate  can  only  pass  by  certain 
formalities ;  and  it  is  clear  that  the  certificates  are 
not  sufficient  to  pass  it,  nor  would  the  registration 
in  the  act-book  of  the  company,  as  mentioned  in 
them,  even  if  it  were  made,  of  which  there  is  no 
proof,  be  so.     Is  there,  then,  any  evidence  from 
which  you  can  conclude  that  Lady  Anson  ever  had 
any  interest  in  the  mines  conveyed  to  her  ?    The 
history  of  the  mine  is  not  much  explained ;  but 
it  appears  that  one  Thomas  had  something  to  do 
with  it  in  1822,  before  the  company  was  thought 
of,  and  we  hear  of  no  one  else.    It  is  not  pretended 
that  Lady  Anson  derived  any  interest  from  any  one 
else,  and  it  is  not  clear  even  that  he  had  any.     If 
he  had  none  he  could  communicate  none :  if  be 
had  any.  Lady  Anson  would  be  liable  or  not,  as  he 
had  transmitted  it  to  her  or  not     His  name  is  not 
on  the  certificates :  they  do  not  profess  to  pass  any 
thing  from  him,  or  to  make  him  accountable  for 
the  money  paid  upon  them,  or  for  the  profits  arising 
from  the  mine.     Directors  are  mentioned ;  but  he 
is  not  shown  to  be  one  of  them,  or  in  any  way 
connected  with  them.    The  certificates,  therefore^ 
which  clearly  do  not  in  themselves  pass  anyin* 
terest,  seem  not  even  to  furnish  any  evidence  that 
an  interest  had  passed  from  Thomas,  or  from  any 
one  else,   to  Lady  Anson.     The  only  question 
which  I  can  leave  to  the  jury  is,  whether  it  is  made 
out  to  their  satisfaction  that  Lady  Anson  had  any 
interest  in  the  mine. 

After  this  summing  up,  F.  Pollock  applied  to  be 
nonsuited,  with  leave  to  move  to  enter  a  verdict, 
which  Lord  Tenterden  refused,  saying  that  he 
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felt  no  doubt  whatever  on  the  question.     The     ^  1827- 
plaintiff  then  elected  to  be  nonsuited  generally. 

F.^PoUock  and  Chitty  for  the  plaintiff. 
ScaHettf  A.  6.,  and  Brougham  for  the  defendant. 

In  the  following  Term  a  motion  was  made  for  a 
new  trial;  but  the  Court  refused  the  rule» 


CLIFFORD  t;.  LATON.  Guildhall, 

Oct.  16. 

AsBUMPsiT  for  goods  sold  and  delivered  to  the  de-  A  husband  \% 
fendant's  wife  in  1824.  ^odTfu^X 

.  The  plaintifl^  at  the  time  he  supplied  the  goods  ^.^  ^"  ^^^^* 
to  the  defendant's  wife,  did  not  know  her  to  be  a  mar-  from  him,  if 
ried  woman.  She  an(}  her  husband  had  lived  separate  fi^^^^g^ptJ!" 
from  each  other  for  many  years ;  but  no  evidence  ™t«  mainte- 

nance  al" 

was  given  of  the  circumstances  of  the  separation.  thou|hnopart 
Previously  to  the  separation,  the  defendant  and  his  p[iJ!d"yXe 
wife  lived  on  an  allowance  made  to  him  by  his  husband. 
father  of  250/.  a  year ;  after  it,  the  father  allowed 
her  120/.  a  year.     Some  time  after  the  separation, 
the  defendant's  wife's  father  died,  leaving  her  an 
annuity  of  210/.  a  year,  secured  to  her  separate  use, 
which  was  regularly  paid  to  her.     When  the  de- 
fendant's father  discovered  this,  he  withdrew  his 
allowance  from  her,  and  she  remained  unprovided 
for,  except  by  her  father's  will.     The  defendant's 
&ther  afterwards  died,  leaving  his  property  (about 
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1S27.       600/.  a  year)  to  his  widow  for  life,  and  after  her,  to 
Clifford     the  defendant     The  widow  was  still  living,  and 
the  defendant  dependent  on  her. 


V. 

Laton. 


Lord  Tenterden  C.  J.  When  a  wife  lives  with 
her  husband,  he  may  generally  be  taken  to  be  cog- 
nizant of  her  contracts ;  but  when  they  are  living 
separate,  it  is  for  the  party  seeking  to  charge  the 
husband,  to  make  out  by  proof  that  he  is  liable  (a). 
Here  no  evidence  is  given  of  the  cause  or  circum- 
stances of  the  separation  ;  we  may  therefore  sup- 
pose, that  they  lived  separate  by  consent.  Still  if 
she  had  no  sufficient  maintenance,  her  husband 
would  be  liable  for  her  reasonable  debts.  The  ques- 
tion, therefore,  is,  whether  she  was  reasonably  pro- 
vided for,  considering  the  husband's  circumstances, 
by  her  father's  bequest  only.  If  she  were,  it  was 
not  unreasonable  that  the  further  allowance  made 
by  the  husband's  father  should  be  withdrawn  ;  nor 
could  the  husband  himself,  in  reason,  be  called  on» 
and  if  not  in  reason  he  could  not  in  law,  to  ms^ke 
any  further  provision  for  her.  If  you  think  that 
she  was  insufficiently  provided  for  under  the  circum- 
stances, your  verdict  must  be  for  the  plaintiff  for 
such  proportion  of  his  demand  as  you  shall  think 
relates  to  goods  suitable  to  the  degree  of  the  par- 
ties ;  if  she  was  reasonably  provided  for,  your 
verdict  must  be  for  the  defendant.  This  will  be 
no  hardship  on  the  plaintiff:  he  did  not,  in  j&qt, 
give  credit  to  the  defendant,  for  he  did  not  ki^ow 
Mrs.  Laton  to  be  a  married  woman.     If  a  shop- 


(a)  Sec  sup,  18.  Maintoaring  v.  Leslie. 
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keeper  will  sell  goods  to  every  one  who  comes  into 
his  shop  without  inquiry  into  their  circumstances, 
he  takes  his  chance  of  getting  paid,  and  it  lies  on 
him  to  make  out,  by  full  proof,  his  claim  against 
any  other  person. 

The  Jury,  which  was  special,  found  for  the 
defendant 

Gvmey  and  Brodrick  for  the  plaintiff. 

Scarlett  A.  G.  and  R.  V.  Ricliards  for  the  de-^ 
fendant 


1827. 
Cliffobd 

V, 

Laton. 


CLIFFORD  V.  HUNTER. 

Assumpsit  on  a  policy  of  insurance  on  sugar  from 
the  Mauritius  to  London.  Loss  by  perils  of 
the  sea. 

The  vessel  had  originally  sailed  from  Madras^ 
with  a  captain,  two  mates,  and  a  full  crew  of  sailors. 
On  their  arrival  at  the  Mauritius^  the  captain  was 
very  ill,  and  continued  so  while  there.  He  set  sail, 
however,  on  his  voyage  homeward  with  the  same 
crew.  The  next  day  his  illness  increased  ;  and  feel- 
ing himself  incompetent  to  the  charge  of  the  vessel, 
heinquired  of  the  other  oflScers  whether  they  could 
manage  the  voyage  to  England^  but  found  no  one 
able  to  undertake  it  He  therefore  put  back  to- 
wards the  Mauritius  to  get  some  other  officer,  and 
in  his  way  thither  the  ship  was  lost  by  perils  of  the 
sea. 
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Oct.  17. 


An  insurance 
is  void  if  e& 
fectcd  on  a 
vessel  which 
has  not  a  crew 
sufficient  to 
meet  the  or- 
dinary contin- 
gencies of  its 
voyage :  Held, 
therefore,  that 
on  a  voyage 
from  Mauri  A 
Hut  to  London^ 
where  there 
was  no  one 
able  to  do  the  * 
duties  of  the 
captain  if  he 
was  iJl,  the 
underwriters 
were  not  liable 
ioT  u  loss. 
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^  iM;  The  Attorney-General  for  the  defendant     The 

ol^i^!^    return  towards  the  MaurititLS  is  a  deviation^  and 

^  <^-         avoids  the  policy^  unless  it  were  necessary  under 

the  drcuiristances.     But  tiie  only  cbrcuimtance 

to  render  it  necessary  was,  that,  tiie  captain  being 

ill,  there  was  no  person  to  supply  his  place }  that 

is  to  say,  thiat  lliere  Was  an  insufficient'  crew.    The 

ship  therefore  put  back,  not  on  account  of  any 

^  ali6tdenhJ  distt*es&,  1^  of  aboriginal  incompetence 

for  the  voyage;  and  the^  {)lBintiff  must  therefiM'e 

'  b^nteis'tiited. 

Lord  Tenterden  C.  J.  I  think  it  is  rather  a  ques- 
tion for  the  jury,  whether  the  ship  was  competent 
for  the  voyage,  than  for  me.  A  ship  certainly  is  not 
fit  for  a  voyage,  unle^  she  sails  with  a  competent 
crew;  a  crew  competent  for  the  voyage^  con- 
sidering  its  length  and  the  circumstances  under 
which  it  is  undertaken.  Do  you  think,  con- 
sidering the  length  of  the  voyage  from  Mauritius 
to  England^  that  a  ship  can  be  sufficiently  manned, 
when,  in  the  event  of  any  accident  to  the  captain, 
there  is  no  one  else  on  board  able  to  perform  his 
duties  ?  If  not,  the  defendant  must  have  a  verdipt 
The  jury,  which  was  special,  found  for  the 
defencH^t  . 


r.  -J, 


Gumejf^  E.  Lowes  Seijt,  and  ParJee  for  (ihie 
^Sc^ktt  A.  (j«,  and  CampheUtox  the  defendant. 


K'r 
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This  was  an  ^aetioH  of  assiimpait  for  work  and  inanacdon 
labotov  ttd  goods  sold  und  delivered.  hb*no^de^ 

The  defendant  was  charged  as  a  member  of  an  ^^^.^.^ 
institution  called  the  Athenaion^  of  which  he  had  unsoundmiiid, 
acted  as  president  during  the  time  the  demand  of  pi^'^^Q^ 
die  plaintiff  was  accruing ;  he  had  subsequently  oC  or  '^  any 
been  declared  a  lunatic  under  an  inquisition,  from  ^^tageofhis 
a  period  before  that  time ;  and  the  defence,  which  ^^^S^]^^ 
VffiA  conducted  by  his  relations,  was,  that  he  was  pose  on  him. 
o|*>UJ9aound  mind  at  the  time  the  goods,  &c.  were 
supplied^  and  therefore  incapable  of  contracting. 
At  tiutt  time  his  relations  had  not  interfered;  but 
had  allowed  him  to  conduct  his  business  as  usual, 
a^  no  &ct8  were  stated  to  show  that  the  plaintiff 
iRM  aware^f  the  defendant's  malady,  or  had  in  any 
wyjbseqguijty  of  fraud,    ^       .^    ,  ,  ,    / 

Gurnet/ f  for  the  defendant,  havm^  %tated  these 
facts  to  the  jury,  was  proceeding  to  call  wittaf^s'es, 


Xx>4D  T^NTERDEN  C.J.  Said :  I  am  not  un 

to  receive  the  evidence  offered ;  I  think,  noWeVer, 
the  defence  will  not  avail,  unless  it  be  shown  that 
the  plaintiff  imposed  on  the  defendant  The  old 
cases  go  the  length  of  saying,  that  a  party  shall  in 
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,  ^^^*  J  no  case  be  allowed  to  set  up  his  own  insanity. 
Browne  That  I  think  is  too  general  a  rule  ;  if  you  can  show 
JoDDEELL  ^^^  ^^y  °^^*^s  were  used  to  impose  upon  a  person 
of  we^  or  unsound  mind»  I  think  that  in  this,  as 
in  all  other  cases  of  fraud,  it  is  an  answer.  I  once 
acted  on  this  rule,  and  my  opinion  was  confirmed 
by  the  Court,  (a) 

Gunm^  then  stated  be  bad  no  evidence  to  bring 
home  knowledge  to  the  plaintiff  of  the  defendant's 
incapacity ;  and  the  verdict  was  taken  for  the 
plaintiff. 

Scarlett  A.  G.  and  Piatt  fpr  the  plaintiff. 
Gumey  for  the  defendant  (Jb) 


(a)  Baxter  and  Another  v.  Earl  of  Portsmouth^  5  6.  &  €•  170. 
See  ako  The  Treatise  on  Equity,  Fonhlanque^  5th  edit  pp. 
47»  48.  where  the  history  <^  the  law  and  authorities  on  this 
pobt  is  traced. 

(&)  In  the  case  of  Levy  v.  Bilker^  tried  at  the  Exeter  Summer 
Attiz^  1B27»  the  same  point  arose.  This  was  an  action  for 
goqds  sold  and  delivered,  and  money  lent ;  and  it  was  proved 
that  at  the  time  of  the  transactions  the  defendant  was  manifestly 
insane ;  and  ample  evidence  was  given  of  fraudulent  advantage 
taken  by  the  plaintiff.  Beit  C.  J.,  after  argument  on  the  ad- 
missibility of  the  defence,  left  it  to  the  jury  to  say  whether  the 
plaintiff,  at  the  time  he  dealt  with  the  defendant,  knew  of  bis 
insanity ;  if  he  did,  it  was  a  gross  fraud,  and  the  jury  ought  to 
find  for  thf  defendant. 

The  jury  found  for  the  defendant. 

JffiUe  §eirj|t.  ,and  Stevens  for  the  plaintiff. 

JJifeKCWfther  Serit.  Coleridge  and  FoUett  for  the  defendant. 
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R.  V.  MILTON.  ^^r** 

Indictment  for  an  assault  on  an  excise  officer.        The  owner  of 
The  defendant  was  a  publican,  and  the  officer,  ^^tJ^by' 
in  company  with  several  assistants,  had  searched  ^^^^  ^^^  * 

r      J  1  person  wrong- 

the  defendant's  house,  under  a  warrant  to  search  faiij  refusing 
for  an  illegal  still.  Nothing  was  found  in  the  ^^m  up! 
search  ;  and  after  it  was  over  the  defendant  asked 
to  see  the  warrant,  which  was  given  him  by  the 
officer,  and  the  defendant  then  refused  to  return 
it,  upon  which  the  officer  endeavoured  by  force  to 
retake  it,  and  a  scuffle  ensued.  There  was  con- 
tradictory evidence  as  to  the  violence  used  on  both 
sides  ;  but  it  was  clear  that  the  officer  first  touched 
the  delead^^Jti  in  order  to  retake  the  warrant,  and 
thai;  the  4^'eQdant  had  struck  him  with  a  metal 
pot  ^h  great  violence. 

Lord  Tenterden  C.  J.,  in  summing  up^  said^  that 
it  was  admitte4  pn  the  side  of  the  defendant  that  the 
defendant  refqsed  to  deliver  up  the  warrant,  which 
the  officer  had,  in  point  of  law,  the  right  to  the 
custody  of;  and  that  being  so,  he  was  justified  in 
using  just  so  much  violence  as  was  necessary  to 
retake  it,  and  no  more.  The  question,  therefore^ 
for  them  was,  whether  th|e  officer  had  used  unne- 
cessary force?  If  he  hady  the  defendant  ^as  ex- 
cused in  fepel|ing  that  force;  if  \ie  had  not,  thqy 
must  convict,  as  the  subsequent  violence  w^  not 
in  question ;  the  point  was  whether,  in  t]^  fir^t  |iit 
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Stance,  the  officer  had  used  more  violence  than  was 
necessary  and  proper  for  retaking  the  warrant 

The  defendant  was  acquitted. 

Scarlett  A.  G.,  Tindal  S.  G.,  J.  Williams,  and  J. 
Parke  for  the  prosecution. 

Jones  Serjt.  and  Brodrick  for  the  defendant 


ADJOURNED   SITTING  IN    LONDON   IN   COMMON 

PLEAS. 


Guildhall, 
Oct.  IS. 


Quesdons 
teDding  to  de- 
grsoe  a  wit- 
nefl8|  without, 
expoflinff  him 
topunidh 
menl^  nifty  be 
put  on  croM- 
examination. 


CUNDELL  V.  PRATT  and  Others. 

Trover. 

In  the  course  of  this  cause  a  witness  was  asked, 
on  cross-examination,  whether  she  was  not  coha- 
biting in  a  state  of  incest  with  a-  particular  in- 
dividual i  and  on  Best  C.  J.  interposing,  and  pro- 
hibiting the  question,  Spankie,  Serjt  argued,  that 
counad  had  a  right  to  put  questions  tending  to 
d^ade  witnesses,  tor  the  purpose  of  tiying  their 
characters. 

Best  C.  J.  I  do  not  forbid  the  question  on  that 
ground*  I,  for  one,  will  never  go  that  length ; 
until  I  am  told  by  the  House  of  Lords  that  I  am 
wrong,  the  rule  I  shall  always  act  on  is,  to  protect 
witnesses  from  questions,  the  answers  to  which 
may  expose  them  to  punishment;  if  they  are 
protected  beyond  this,  from  questions  that  tend  to' 
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d^;rade  tbeni^-.many  an  innocent  oaaa  would  un* 
justljr  suffix;  this  question  may  subject  her  to 
puxushpi^t,^  and  |.  therefore  think  it  ought  not  to 
be  put 

/  Verdict  for  the  plaintiff. 
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Others. 


Andrews,  Serjt  and  HMfcJ^nsonfor  the  plaintiff. 
Spankie  and  Jones^  Seijts.  for  the  defendant. 
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OXFORD  CIRCUIT.— STAFFORD. 
Coram  Littlbdalx  J. 


.1,  .■.■■•• 


■  "i  •<       »»■   'I'" 


HIGHFIELD  v.  PEAKE. 


HIS  was  an  issue  directed  by  the  Master  of  tihe 
XoUs  to  try  the  validity  of  a  supposed  deed  of  gift 
frbim  one  Joseph  Wordy  deceased,  to  the  plaintifl^ 
of  an  estate  called  Bowers.  The  defence  relied 
on  y^aSf  that  the  deed  was  a  forgery  by  the  plaintiff. 

*^e  plaintiff^s  brother  was  called  to  prove  tlie 
execution  Cff  Bxe  deed  by  Ward,  and  minutely, 
cfit^ds^^iaihined  as  to  the  circumstances  attebdihg 
tjj^e  ^^iscution ;  he  had  previously,  in  his  deposition 
in  dluincery,  ^ven  a  different  account  of  those  cir- 
ciiinstances. 


Staitois^ 
Aug. «. 

An  examined 
cop^  of  a  de- 
position in 
Chancervii 
admiBiibie  in 
evidence,  for 
the  purpose  of 
contradicting 
the  testimony 
^thesame^ 
person  when 
produced  af- 
terwardsas   . 
witness. 


■  ■■;■» 
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IB^'  Campbel^  in  order  to  contradict  the  witness, 

proposed  to  read  an  office  copy  of  the  deposition, 
which  had  also  been  examined  with  the  original 
deposition.  The  deposition  had  been  read  before 
the  Master  of  the  Rolls  from  another  office  copy. 

Taunton  objected  that  the  copy  could  not  be 
received.  In  Rees  d.  Howell  v.  Bowen^  1  M.  &  Y. 
383.,  when  Garrow  B.  had  received  a  copy  of  an 
affidavit,  made  for  the  purpose  of  obtaining  an 
injunction,  the  Court  of  Exchequer  held  that  the 
evidence  had  been  improperly  admitted,  and 
ordered  a  nonsuit  to  be  entered ;  and  distinguished 
the  case  from  that  of  HenneU  v.  Lyon^  1  B.  &  A. 
182.  and  Ewer  v.  Ambrose^  4  B.  &  C.  25.,  where 
copies  of  answers  had  been  admitted ;  saying,  that 
those  cases  bad  gone  to  the  extremity  of  the  law, 
and  they  could  not  carry  them  any  further ;  and 
that  as  they  did  not  in  terms  apply  to  qffidavUs, 
they  would  not  extend  them  to  that  case. 

Campbell  and  Russell  Ser)t.  answered,  that  the 
decision  in  Rees  v.  Bowen  proceeded  on  the  par- 
ticular circumstances  of  the  case ;  that  there  was 
some  doubt  as  to  the  identify  of  the  party,  and 
whether  the  affidavit  had  ever  been  used ;  and 
that  HuUock  B.  intimated  that  an  affidavit,  which 
had  been  used,  would  stand  on  the  same  footing 
as  an  answer,  and  consequently  that  the  case  was 
not  an  authority  in  the  present  instance;  and  that 
the  general  rule  was  clear,  that  an  examined  copy 
of  afi  answer  or  deposition  in  Chancery  was  ad- 
missible for  all  purposes,  except  on  an  indictment 
for  perjury  committed  in  them. 
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Taunton  said,  that  there  was  here  also  want  of      i^- 
strict  proof  that  the  deposition  had  been  used ;  for    HieartKLD 
Ae  deposition  read  was  from  another  office  copy,      ^ 
and  there  was  no  proof  that  the  two  copies  coin- 
cided. 

• 

LiTTLEDALE  J.    There  seems  to  be  some  doubt 
as  to  the  precise  statement  of  what  passed  in  the 

Court  of  Exchequer  (a)^  (the  report  was  not  in 
Court,)  and,  if  the  question  is  not  concluded  by 
that  case,  I  am  of  opinion  that  the  evidence  is 
sufficient.  I  think  that  it  would  be  so  in  any  case, 
and  it  is  more  decidedly  so  here ;  for  there  is  a 
case  in  Bttrrow  (Denn  d.  Lucas  v.  Fulford,  2 
Burr.  11790»  ^here  it  was  held  that  in  the  same 
Court,  and  same  cause,  an  office  copy  is  sufficient ; 
and  this  being  an  issue  out  of  the  Court  of  Chan- 
cery, may  be  considered  as  a  proceeding  in  that 
Court,  and  therefore  the  office  copy  would  pro^ 
bably  be  evidence  enough.  In  this  case,  however, 
it  is  an  examined  copy  also. 

Verdict  for  the  defendant. 

Taunton  and  R.  V.  Bichards  for  the  plainti£ 
Campbell  and  Russell,  Serjt.  for  the  defendant. 


(a)  Garroto  B.  in  that  case  questioned  the  authoritj  of  HenneU 
LyoHt  and  adverted  to  the  circumstance  of  there  being  no 
^roof  that  the  affidavit  had  been  used,  but  without  expressing 
may  opinion  how  it  might  affect  the  question.  Graham  B« 
thought  the  evidence  insufficient,  even  if  the  affidavit  had  been 
used.  Alexander  C  B.  was  absent,  and  Huttock  B.  decided 
entirely  on  the  ground  that  the  affidavit  did  not  appear  to  have 
been  used. 
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IWK.  Aaew  trial  was  afterwards  moyed.fv  .befen- 

i^y^j^n    the  Master  of  the  iio£f»  on  the  merits^i  and^m^^' 
^^      fused;  but  no  question  was  made  as  to  ike  M/i^- 
mission  of  the  evidence  above  stated. 


.     •!■ I         t 


ibBirou.         HOLDER  V.  COATES,  Gent  One,  &c. 

Ifa  tree  grows  TRESPASS  for  Cutting  a  ti^B*  of  the  plaintiff  ' 
fi^SX""      The  plaintiff's  land,  and  that  of  th6  defendant,  ; 
^^^•^^^''diat  ^^j^^**^  ®*^h  other,  the'  plaintifi^s  iahd  b^ng' 
the  roots  ex-    rather  the  higher,  and  the  separation  between  the! 
ffoiK!''  t^^  heing  by  a  hedge  bcfloiiging  to  the  plaititalt ' 
the  property    and  Standing  at  the  extremity  of  his  ground,  on  the 
longs^to  the    bank  or  declivity  descending  to  that  of  the  Ak- 
h^Vm&  fendant     The  trunk  of  the  tree  stood  Iti^tfctf^^ 
the  tree  was     defendant's  land,  but  some  of  the  laterld  oi*  sptif '' 

planter  ^^    ^^^^^  ff^^  ^^^  ^^  ^^°d  ^^  hoth  parties  \  nxid'^vU ' 

dence  was  given  on  the  part  of  the  plaintiff  to  shb^ 
that  there  was  no  tap  root,  and  that  all  the  pri&l ' 
cipal  roots,  from  which  the  tree  derived  its  inaiti' 
nourishment,  were  those  which  grew  into  the  ptaih- 
tiff^s  land.  The  defendant,  on  the  other  hantf,' ' 
gave  evidence  that  there  was  a  tap  root,  growing' 
entirely  in  his  land,  and  that  the  ^ur  roots  grew 
alike  in  the  lands  of  both  parties. 

On  the  part  of  the  defendant  it  was  contended 
that,  upon  the  evidence,  the  tree  must  be  takeii  as 
belonging  entirely  to  his  land ;  but  that,  at  all 
events,  it  derived  part  -of  its  nourishment  from  his 
land,  and  that  the  plaintiff  and  defendant  in  that 
case  would  be  tenants  in   common  of  the  tree. 


M'   * 
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aocMding  to  the  rule  in  die  ca«r  oft  WclH^miah^  v. 

&!!P^»  1  Lord  Raym.  7S7. («) ;  and  in'tbotiMM  df^    mHdxbm) 

acition  of  trespass  could  not  be  supported.  <      •* j^aj  *  CojMibf^ 

LiTTLEDALE  J.  There  is  another  case  on  that 
subject  (Masters  v.  PoUie.  2  Roll.  Rep.  141.),  in 
which  it  was  considered  that,  if  a  tree  grows  in  A*% 
close,  though  the  roots  grow  in  JB*s,  yet  the  body 
of  the  tree  being  m\A*%  pqil,  the  tree  belongs  to 
him,  I  remember,  when  I  read  those  cases,  I  was 
of  opinioi^  that  the  doctrine  in  the  case  of  Masters 

V.  J^QlUe  was  preferable  to  that  in  Waterman  v. 
Sopfir  i  and  I  still  think  sa  However,  if  the  ques- 
tion becomes  material^  I  will  give  you  leave^  on  the 
au^thority  of  that  case,  to  move  to  enter  a  nonsuit* 

His  lordship,  in  summing  up  to  the  jury,  said» 
tl}^.  with. respect  to  any  question  which  had  been 
Ts^9f^  as  to  the  proportion  of  nourishment  derived 
by  th^  tree  &om  the  soil  of  the  plaintiiOT  and 
de;l(ej(idant^  he  did  not  see  on  what  grounds  the 
juiy.  cpuld  find  for  either  party ;  but  that  the  safest; 
cr^erion  for  them  would  be,  to  consii^r  wbftf^Iijjsqcv 
£rom  the  evidence  given  as  to  the  ai(uatigi)nQf.j^ln^rr 
trunk  of  the  tree  above  the  soil,  and  of  the.rootir  ; 
within  it,  they  could  ascertain  where  the  tree  was 
firc^  sown  or  planted  ;  if  they  thought  it  was  first 
set  in  the  land  of  the  plaintiff*,  they  would  find>  a.^ 
verdict  for  him ;  for  the  defendant,  if  the  tree  bad 
originally  been  set  in  his.    If  they  could  form  no 


»  1  ■ 


(«)  See  alio  2  Roll.  Rep.  255.  an  anoDymous  case  to  the 
Mune  effect. 
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opinion  on  this  subject,  he  would  afterwards  give 
them  his  direction  on  the  questions  which  they 
would  then  have  to  consider. 

The  jury  saying  that  they  could  not  tell  in 
whose  ground  the  tree  first  grew,  a  verdict  for  the 
defendant  was  taken  by  consent,  on  terms  agreed 
on  between  the  parties. 

Russell  Setjt.  and  Whitcombe  for  the  plaintifK 
Campbell  and  Ludlow  Serjt  for  the  defendant. 


The  sanle  difficulty  and  conflict  of  opinions  has  existed  also 
in  the  civil  law  on  this  subject.  In  Dig.  lib.  xlvii.  7.  6.  2. 
we  find,  **  Si  radicibus  vicini  arbor  aletur,  tamen  ejus  est,  in 
cujus  fundo  origo  ejus  fuerit;"  a  passage  with  some  inaccuracy 
in  the  wording  of  the  first  part  of  the  sentence,  but  which 
clearly  corresponds  with  the  doctrine  held  by  Littledale  J. 

On  the  other  hand,  in  the  Instit.  lib.ii.  LSI.  we  find  **  Si 
▼icini  arbor  ita  terram  Titii  presserit,  ut  in  ejus  fundum  radi- 
ces egerit,  Titii  effici  arborem  dicimus :  ratio  enim  non  per- 
mittit,  ut  alterius  arbor  esse  intelligatur,  quam  cujus  in  fundum 
radices  egerit.  £t  ideo  prope  confinium  arbor  posita,  si  etiam 
in  vicini  fundum  radices  egerit,  communis  fit."  And  there 
is  another  passage  to  the  same  effect,  and  nearly  ih  the 
same  words,  in  Dig.  lib.  xli.l.  7<  13.  And  the  commentators 
on  these  different  passages  appear  also  to  disagree,  on  the 
question.  In  the  new  Code  Civil  of  France,  the  difficulty  \\$s 
been  avoided  by  a  minute  and  careful  legislation ;  the  boundary 
hedges,  and  the  trees  in  them  are  declared  (Art.  670.  673.) 
to  be  common  property,  '^  miioyens**  except  in  certain  cases ; 
the  planting  of  other  trees  within  certain  distances  ei  the  hedge 
is  forbidden  (by  Art.  67 1*9)  and  if  any  are  planted  within  Ckose 
distances,  the  occupier  of  the  adjoining  land  has  the  right  of 
having  them  removed,  and  also  of  cutting  the  roots  of  trees 
growing  into  his  land  (by  Art.  672.).  It  is  evident,  therefore, 
that  in  the  few  cases  where  the  question  can  now  arise,  the  role 
would  be  substantially  the  same  with  that  adopted  in  the  prin. 
oipal  case,  by  Littledale  J. 
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HOPPER  V.  SMITH.  -m^^^!^. 

Dec.  7« 

Upon  this  cause  being  called  on, 

The  counsel 

F.  Pollock,  for  the  plaintiff  proposed  to  call  a  [^^  fright 
witness  on  his  rnhpcBm^  in  order  to  withdraw  the  on  the  cause 
record  in  case  he  should*  not  appear.  on '^  have  a 

witness  called 
on  his  sub- 

Broughamy  for  the  defendant,  objected  to  this,  poena  without 
unless  the  Jury  were  sworn.  ?7^  ^ 
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^JS27^       Lord  Tenterden  C.  J.  stated  the  practice  now 
HoppiE      *^  ^^»  to  allow  this  course  to  be  taken. 


9. 

SmTH. 


The  witness  was  accordingly  called ;  and  on  bis 
not  appearing,  the  record  was  withdrawn,  (a) 

F.  Pollock  and  for  the  plaintiff. 

Brougham  for  the  defendant 


(a)  See  Blandford  v.  De  Tatta,  5  Taunt.  260.    Bamm  t. 
Humphrey t^  S  B.  &  A.  598. 


BISHOP  ».  CHAMBRE. 

Wuncnrnzii,  AssxiMPsiT  OH  a  promissory  note,  and  the  usual 
money  counts.     Pleas,  general  issue,  statute  of 
In  an  action    limitations,  and  infancy. 
wiy  note"^-       The  uotc  was  in  the  following  form :  — 

parentlv  alter- 

edy  if  the  May 

plaintiff  gives  ^t.  John%  Cambridge,    17. 

no  account  of  **    iqij. 

themakii^  of  1»1*. 

S^r  for'the      "  ^^S^t  «^^^^^  <{fi^  ^^  I  promise  to  payr 

juiy,  whether  &C. 

the  alteration 

^w^leti^  ^^®  paper  appeared  to  have  been  cut,  and  the 
of  the  mstni-  Word  Moy^  written  over  17i  was  in  a  different  writ- 
ing from  the  rest  of  the  note,  and  there  was  an  iidc 
mark  following  17,  apparently  the  beginning  ofa 
word  written  on  the  part  of  the  paper  cut  off.  No 
evidence  was  given  of  the  making  of  the  note,  ex- 
cept the  defendant's  hand- writing ;  and  it  was 
proved  that  the  defendant  had  admitted  the  exist- 
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exice  of  a  debt :  upon  which  a  question  arose  as  to     ^  ^j^- 
le  statute  of  limitations. 


It  was  objected  by  Brougham  for  the  defendant^ 
"tliat  the  note  being  of  so  suspicious  a  form,  the 
plaintiff  ought  to  account  for  the  apparent  alter- 
tion,  otherwise  he  must  be  nonsuited. 


Lord  Temterden  C.  J.  said,  that  it  was  a  ques- 
tion for  the  Jury,  whether  or  no  the  word  May  was 
in  a  different  writing  from  the  rest  of  the  note,  and 
^irhether  the  note  had  been  altered  after  the  note  was 
xnade  and  delivered  by  the  defendant,  and  so  had 
"become  a  perfect  instrument ;  that  it  certainly  lay 
on  the  plaintiff  to  account  for  the  suspicious  form 
and  obvious  alteration  of  the  note.     They  were  to 
jadge  from  inspection  of  the  instrument ;  and  if 
they  thought  the  alteration  was  made  after  if  s 
completion,  the  verdict  must  be  for  the  defendant 

The  Jury  immediately  found  for  the  defendant ; 
and  the  plaintiff  had  leave  to  move  to  enter  a  ver- 
dict on  the  other  point  (a) 

Denman  C.  S.  and  Talfburd  for  the  plaintiff. 
Brougham  for  the  defendant. 


{u)  Johnson  and  Others  ▼•  The  Duke  of  Marlborough, 
28lark.N.P.C.313. 
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WiSTMXySTIE,  R.  t\  COPPARD. 

DecU. 

In  an  indict-    This  was  at!  indictmeDt  for  peijury,  alleged  to 

jur^,air4edto  have  been  committed  in  a  trial  at  the  sittings  after 
been       ^^^^  j^  London. 

committed  on 

the  trial  of  a  The  indictment  alleged  the  trial  to  have  taken 
^^nhe^  place  before  Sir  J.  Littledale^  one  of  the  justices, 
i^s^  of  ***6  &c.  On  producing  the  record,  it  did  not  appear 
King's  Bench,  before  whom  the  trial  took  place ;  but  the  postea 
J2yr^  stated  it  to  have  been  before  Sir  C.  Abbott  Lord 
cordum,  it  is     Chief  Justicc,  &c.  In  point  of  fact  Sir  J.  Littkdak 

no  variance  •   j     u 

thatthe  ooi/ea  tncd  the  causc. 

alleges  the 

taken  place  The  Attomey^Jemral  submitted,  that  this  was  a 
^A&     fatal  variance. 

Justice,  the 

^c^^^       Gumey^  contra;  There  is  no  reference  in  the 

tried  before  indictment  to  the  record ;  it  is  merely  stated  that 
^4ge  spe-  ^^  ^j^  j^^^  pj^^^  jjgf^^g  g.^  J  LittJedale,  and 

that  is  proved.      There   is  no  proiU  patet  per 
recordum. 

Lord  Tenterden  C.  J.  It  was  decided  in  Ptar^ 
cell  V.  Macnamara  (a)  f  that  the  day  is  immaterial. 
On  a  trial  at  the  assizes  the  postea  states  the  trial 
to  have  taken  place  before  both  justices ;  it  is  con- 
sidered in  law  as  before  both,  though,  in  fact,  it  is 
before  one  only,  and  I  am  not  aware  that  the  postea  is 
ever  made  up  here  differently,  when  a  judge  of  the 


(a)  9  East,  157. 
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court  sits  for  the  Chief  Justice.     I  cannot  stop  the     ^  1827. 
cause  upon  such  an  objection ;  you  may  have  leave 
to  move  upon  this  point,  in  case  it  shall  become 
necessary. 

Verdict  for  the  defendant. 

Gumeyj  Denman  C.  S.,  and  Brodrlck  for  the 
plaintiff. 

Scarlett  A.  G.,  Adolphus,  and  F.  Kelly  for  the 
defendant. 


BIRKETT  Vm   CROZIER.  Wztnnynxiy 

Dec.  II. 

This  was  an  action  of  trespass  for  breaking  &nd  a  precept  to 
entering  the  plaintifPs  house,  and  taking  his  goods,  j^®  ^qsHs^^' 
Pleas,  not  guilty,  and  a  justification  under  a  war-  c.s.§3.to 
rant  of  distress  of  the  Commissioners  of  Sewers  for  musTSrecit"'^ 
the  district  of  the  Tower  hamlets,  to  levy  a  sum  ^^^  ^?  ^"™- 

11.      •/«•    .  mon  decor- 

assessed  by  them  upon  the  plamtiflj  m  respect  of  pore  comUatm: 
his  occupation  of  a  house  and  lands :  replication  suS^Sm 
to  the  second  plea  de  injuria  sua,  &c.  a  particular 

T,     .  •i:ii.i  1  •  district  within 

It  IS  provided   by   the   general  sewer's   act,  the  county 
23  H.  8.  c.  5.,  that  before  the  assessment  is  made,  "  ^^  ^ 
the  party  must  be  presented  as  liable  by  a  jury 
convened  by  the  Commissioners. 

The  defendant  put  in  the  precept  of  Commis- 
noners  to  the  sheriff  of  Middlesex^  to  summon  a 
jury  for  the  purposes  of  the  commission :  by  which 
it  appeared  that  the  sheriff  was  directed  to  sum- 

I  4 
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182T.  ^    mon  a  jury  of  tlie  county  "  resident  within  vthe 
Tower  hamlets/' 

The  SoUcitor-General  objected,  that  it  ought  to 
be  to  summon  a  jury  from  the  body  of  the  county. 
This  precept  does  not  conform  to  the  act,  and  is 
illegal ;  and  a  rate  made  by  a  jury,  summoned  by 
virtue  of  it,  is  consequently  bad ;  and  he  cited 
JR.  V.  The  Commissioners  qf  Sewers  for  the  County 
(if  Somerset,  9  East,  109. 

The  Attorney 'General  referred  to  the  23  H.  8. 
c  5.  &  3.,  which  directs  the  commissioners  to  "  in- 
quire, by  the  oaths  of  the  honest  and  lawful  men  of 
such  shire  or  shires,  place  or  places,  where  such 
defaults  or  annoyances  be  j"  contending  that,  under 
the  words  place  or  places,  the  commissioners  were 
authorised  to  direct  the  jury  to  be  summoned 
from  the  immediate  district  for  which  they  were 
to  act 

Lord  Tenterden  C.  J.  The  words  place  or 
places  in  the  act,  are  analogous,  according  to  the 
common  construction  of  acts  of  parliament,  to  the 
words  shire  or  shires,  which  immediately  precede 
them. 

I  feel  strongly,  as  at  present  advised,  that  the 
jury  must  be  de  corpore  comitatus ;  the  ccnnmis* 
sioners  have  no  power  to  limit  the  districts  from 
which  the  sheriff  is  to  return  the  jury ;  he  may  re- 
turn whom  he  pleases,  but  should  not  be  confined  in 
his  discretion ;  therefore  your  precept  is  illegal,  and 
the  rate  and  proceedings  consequent  upon  it  are 
bad,  and  there  must  bg  a  verdict  for  the  plaintiff. 

Verdict  for  the  plaintiff. 


AFTER  dldZCHABCMAJ  TEBM, «  GEO.  IV.  tSit 


*. »»: 


TindalS.  Q.  Bui  Brodriekfor  the  plaintiff.        '      vJSL 
Scarlett  A.  G.^  Gumey  and  Curtvaod  for  tine  de-     &ui«t 
fendant 


.:'    ; 


MEAGDE  ».  SIMMONS. 

x/ffc.  15. 

This  was  an  action  by  the  indorsee,  against  the  ac-  It  is  uranou* 

/»      1  Ml     r»         1  n  »  for  the  018- 

c^ntpr  ot  a  bill  qf  exchange  for  1000/.  counter  of  a 

.;the  defence  was,  that  .the  biU  had  been  usuri-  ^^%^St 
pusly   (^j^counjted    by  the  plaintiff   through  the  that  he  »haU 
2|geQcy  of  one  Coates.     It  was  clear  on  the  facts,  agent  procur- 
that  Coates,   who  procured  the  discount  for  De  *°?i^®^itl_ 

«  .1;  i;  ,«•  .  A.    .  count  a  pre- 

Lisle,  the  payee  of  the  bill,  had  withheld  iirom  him  mium^  though 
100/.;  by  way  of  premium  for  procuring  the  dis-  J^JSJtht 
cpunt.    j^ijf:  itj  w^s  dpqbtful  whether  the  plaintiff  legal  discount. 
had  retained  any  part  of  this  sum,  or  whether  he 
was  cognizant  of  the  agreement  between  Coates 
and> De^Usky  that  uny  tbing  beyond  legial  discount 
should  be  <  i^etained  $.  the  defendant  endeavouring 
:t0rmak^  put  that  he  was  the  agent  and  friend  of 
tb«  iplafnt^i  the  plainti^*  coat^nding  that,  be  was 
the  agent  of  De  Lisle  only. 

X^QiKD  T^NTSRDEN  C.  J.,  ui  Summing  up  to  the 
4ury»  said,:  )  give  myopiniqi;^  in  point  of  law  most 
.4iBtipctly }  tl>at  if  tbe  p^^tiff  caused  this  transac- 
j(Xqxx  to  pa^s  through  the  hands  ^  of  Coates,  in  order 
ftbat  be  might  receive  from  De  Lisle  the  premium 
ayer  and  above  the  regular  discount,  there  is 
us^ry,  and  tlie  plaintiff  can  not  recover,  though  he 
himself  retained  nothing  beyond  the  legal  discount. 


ISS 
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MSAGOE 

V. 

Simmons. 


If  he  has  engaged  beyond  the  regular  discount  to 
himself,  for  Coates^s  benefit,  that  he  should  receive 
this  payment,  then  the  transaction  is  unlawful^ 
and  your  verdict  must  be  for  the  defendant* 

Verdict  for  plaintiff,  (a) 


Gumey  and  /•  Parke  for  the  plaintiff. 
Scarlett  A.  G.,  Chitty  and  F.  Kelly  for  the  de- 
fendant. 


(a)  See  the  cases  collected  in  Chitty  on  Bills,  7th  edition, 
pp.  78,  79. 


ADJOURNED  SITTINGS  IN  LONDON. 


Guildhall, 
Dec.  16. 

In  an  action, 
which  had 
been  set  down 
for  trial  in  the 
term  as  unde- 
fended^ and 
postponed  on 
the  condition 
of  giving  judg- 
ment of  the 
term,  a  plea 
jDuit  darrein 
continwtnce  of 
the  defend- 
ant's bank- 
ruptcy and 
certificate 
(the  certificate 
having  been 
obtained  since 
the  term)  is 
admissible. 


WHITMORE  t;.  BANTOCK. 

This  cause  had  been  put  down  for  trial  as  an  un- 
defended cause  at  the  last  sittings  in  the  last  term ; 
and  on  Gumey  stating  that  there  was  a  defence  to 
the  action,  was  put  off  on  the  usual  terms  of  judg- 
ment of  the  preceding  term. 

Gumey  now  put  in  a  plea, puis  darrein  continuance 
of  the  defendant's  bankruptcy  and  certificate.  The 
certificate  had  been  obtained  since  the  last  term, 
the  bankruptcy  and  commission  having  taken  place 
before  the  action  appeared  to  have  been  com- 
menced. 
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i^.  Kelhf,  for  the  plaintiff,  objected  to  the  recep-       ^827. 
tion  of  the  plea,  as  a  fraud  on  the  indulgence  of  Whitmobe 
the  Court  in  putting  off  the  trial  of  the  cause.     If 
the  cause  had  been  tried  at  the  time  th«' plaintiff 
brought  it  on,  he  would  have  had  judgment  and 
execution  before  the  certificate. 


V, 


Gumetfy  The  cause  was  taken  on  that  day  out 
of  its  order. 

Lord  .Tenterd£n  C.  J.  I  can  only  look  at  the 
facts  before  me  and  as  they  appear  on  record  j  and 
as  I  find  the  plaintiff  chose  to  bring  hi$  action,  and 
proceed  after  the  commission  instead  of  proving 
and  obtaining  a  dividend,  I  think  I  ought  to  receive 
the  plea. 

K  Kelly  for  the  plaintiff. 
Gumey  for  the  defendant. 


WHEELER  t;.  COLLIER. 


Guildhall, 
Dec.  19. 


This  was  an  action  of  assumpsit  to  recover  da-  on  the  sale  of 
maires  for  the  non-completion   of  a  contract  to  *"  «tate  by 

^5  *  auction,  the 

name  of  the 
owner  did  not  appear  in  the  Particulars  or  Conditions  of  6ale»  and  the  agreement 
signed  by  the  purchaser  did  not  mention  the  owner's  name,  and  was  not  signed  either 
by  him  or  the  anclioneer :  $embie,  that  the  seller  cannot  maintain  an  action  for  the 
Don-completion  of  the  contract. 

If  the  owner  of  an  estate  put  up  for  sale  by  auction  employ  a  person  to  bid  for  him,  the 
sale  is  void,  although  only  one  such  person  be  emplo^nBO^  and  although  he  is  only  to  bid 
up  to  a  certain  sum,  unless  it  is  announced  at  tne  time  that  tl^re  is  a  person  bidding 
for  the  owner. 
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1837.       purchase  a  public-house,  alleged  "  to  have  been 

Whxxlea    ^^^  ^y  ^^^  plaintiff  by  public  auction  by  Messrs. 
©.  Walters^  Co.j  his  agents,  at  which  auction  the 

defendant  became  and  was  the  highest  bidder  and 
purchaser  according  to  the  conditions  of  sale.** 

The  defendant  was  the  highest  bidder  atj^the 
auction  for  the  sum  of  1610/. ;  and  the  printed 
conditions  of  sale  were  put  in,  with  an  agreement 
on  the  back,  signed  by  the  defendant  at  the  auc- 
tion, of  which  the  following  is  a  copy :  — 

"I  do  hereby  acknowledge  to  have  this  day 
bought  by  public  auction  of  Messrs.  Walters  and 
Co.,  as  agents  to  Mr.  ,  the  leasehold 

estate  comprised  in  this  particular,  for  the  sum  of 
sixteen  hundred  and  ten  pounds,  and  have  paid  the 
sum  of  as  a  deposit  in  part  thereof; 

and  do  hereby  agree  to  abide  and  conform  to  all 
the  conditions  of  sale,  as  printed  in  this  particular. 
Dated  July  13.  1826. 

<<  The  goods,  fixtures,  and  stock  in  trade,  to  be 
taken  by  valuation." 

The  printed  conditions  stated  the  sale  to  be  by 
Walters  and  Co.,  as  auctioneers,  without  mention- 
ing the  name  of  the  plaintiff;  nor  did  the  agree- 
ment signed  by  the  defendant,  contain  it,  and  no 
deposit  was  paid.  It  did  not  appear  that  the 
plaintifi^s  name  was  communicated  as  vendor, 
until  demand  was  made  on  the  defendant  for  the 
completion  of  the  sale.  Walters  did  not  sign.  One 
of  the  conditions  was,  that  the  purchaser  should 
pay  a  deposit,  and  sign  an  agreement  immediately, 
to  pay  the  remainder  within  a  certain  time. 
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It  was  objected  by  the  AttomejfnGeneraU  for  the    ^  iwn 
defendant,  that  the  plaintiff  must  be  nonsuited,  in* 
asmuch  as  there  was  nothing  whatever  to  bind  him 
as  a  party  to  the  contract,  and  by  which  the  de- 
fendant could  call  upon  him  to  sell. 

CkmpheUj  contra.  The  agreement  is  signed  by 
the  defendant,  and  that  is  sufficient  within  the 
statute  of  frauds ;  and  the  practice  at  auctions  is 
for  the  vendor  only  to  sign. 

Lord  Tenterden  C.  J.  The  question  is  of 
very  great  importance.  The  declaration  allies 
the  consideration  to  be  the  sale  by  the  plaintiff; 
but  nothing^  at  all  appears  to  bind  him ;  his  name 
is  not  mentioned  in  the  conditions,  nor  in  the  agree- 
ment What  a  court  of  equity  would  do  in  this 
case,  I  cannot  possibly  say  ;  it  was  the  duty  of  the 
auctioneer  to  sign,  and  I  have  often  had  occasion 
to  lament  they  do  not  do  so. 

His  Lordship  then  asked  Campbell^  whether,  if 
he  decided  the  point,  he  would  carry  the  cause 
forward  on  a  bill  of  exceptions  j  and  on  CampbelPs 
declining  to  do  so,  said  that  the  cause  must  pro- 
ceed. 

It  was  then  proved  for  the  defence,  that  there 
vere  only  two  other  bidders  at  the  auction  ;  and 
that  both  these  were  authorised  by  Walters  <§•  Co. 
to  bid  up  to  the  sum  of  1600/.  No  communi- 
cation was  made  to  the  public  of  there  being  any 
puffer,  nor  of  there  being  any  reserve.  Both  made 
several  biddings.     And  it  was  urged  by  the  Attor* 
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1987  •  ^     ney-Generalf  that  this  was  such  a  fraud  as  to  vitiate 
the  sale. 

Campbell  con£ended,  that  the  persons  emplojred 
being  authorised  to  bid  up  to  a  certain  sum  only, 
could  not  be  considered  as  general  puffers ;  and 
the  legislature  (a)  had  expressly  sanctioned  such  a 
bidding  by  one  person,  and  that  inasmuch  as  the 
limit  was  the  same,  there  being  two  could  make  no 
difference. 

Lord  Tenterden  C.  J.  I  am  clearly  of  opinion 
that  this  sale  is  void  in  point  of  law.  I  am  not 
called  on  to  decide  the  case  of  one  person  only 
being  employed  to  bid  j  here  are  two,  and  it  cer- 
tainly makes  a  material  difference,  whether  a  person 
wishing  to  purchase,  sees  one  or  two  persons  bidding 
against  him.  But  that  I  may  not  be  understood  to 
decide  this  case  on  that  ground,  I  will  add  that  the 
strong  inclination  of  my  opinion  is,  that  if  only  one 
person  be  employed  to  bid,  with  a  view  to  save  the 
auction  duty,  the  sale  is  void,  unless  it  be  an- 
nounced that  there  is  a  person  bidding  for  the 
owner ;  the  act  itself  is  jfraudulent.  The  statute 
alluded  to  was  made  for  a  different  purpose,  with 
a  view  to  the  duty  only,  and  cannot  be  made  to 
sanction  what  is  in  itself  fraudulent  The  plaintiff 
must  be  called. 

Nonsuit. 


(a)  42  6.  S.  C.98.  f  I. 


AFTER  MICHAELMAS  TERM,  8  OEO.  IV.  ifgj 

Campbell  and  Patteson  for  the  plaintiff.  vjf^ll^ 

Scarlett  A.  G.  and  Hutchinson  for  the  defendant     whkeler 

V. 
— C0LU£9« 

See  the  former  cases  on  this  question,  collected  in  Sugd. 
Vend.  p.  21. ;  and  Crowder  v.  Austin,  3  Bing,  368. 


ASHTON  V.  LONGES.  Guildkau, 

Imdobsee  against  acceptor  of  a  bill  of  exchange,     in  an  acaon 
The  bill  was  accepted  for  the  accommodation  of  exchangeTac- 
Potter  the  drawer,  who  had  become  bankrupt  and  ccpted  fop  the 
obtained  his  certificate,  and  had  released  his  assig-  modation  of 

•wwac  ^®  drawer, 

"^^^  who  has  be- 

pQtter  was  called  as  a  witness  for  the  defendant,  come  bank- 
to  prove  that  the  bill  had  been  nsuriously  dis«  ^ned^is^cow 
counted.  J^^*  ^® 

competent 

Gumey  objected  that  he  was  incompetent,  as  ^^^t7   * 
being  liable  over  to  the  defendant 

LoBD  Tenterden  C.  J.  The  statute  (a)  enables 
the  defendant  to  prove  under  the  commission  as 
aoon  as  he  has  paid ;  the  witness  is,  therefore,  dis- 
charged.  I  think  him  competent. 

Verdict  for  the  plaintiff. 

Gumey  and  Thesiger  for  the  plaintiff. 
Scarlett  A.  G.  for  the  defendant. 


(a)  6  G.  4f.  c.  16.  j  52. 
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i8«r.  .  ... ! 


•l 


Onu,HAix,  TODD  w.  HOGGART.  .  .,  r 

In  an  action      v^ 

to  recover  the  1  HIS  was  an  action  against  an  auctioneer  to  re&y- 
purchwe  oftn  ver  the  deposit  paid  by  the  plaintiff,  on  the  purchtisei»'  * 
estate  on  the   by  auction,  of  Certain  life  and  reversionary  interest 

ground  of  a         */  *  ^ 

defect  in  the    in  stock  in  the  public  funds.  ' 

?Sfi3  S^  An  abstract  of  title  had  been  futnished  to  the 
rescinding  the  plaintifl^  who  had  taken  counsel's  opinion,  in  which 
objection  can  a  particular  objection  was  specified,  and  no  others 
at  thTtrii^"  were  mentioned  by  the  attorney  for  the  plaintiff  on 
which  was  not  his  communicating  this  opinion  as  the  ground  for 
Teason  for  re-  refusal  to  Complete  the  purchase. 
^"^^^^  ^'°-      The  defendant  took  other  counsel's  opinioa  that 

pletemecon-  '^ 

tract,  if  it  be  the  title  was  good,  and  communicated  this  to  the 
ture^that  it*^  plaintiff's  attorney,  and  proposed  a  meeting  to  exa- 
might,  if  then  jnine  and  compare  the  deeds  with  the  abstracts 
beenremored.  and,  on  refusal,  claimed  the  deposit  as  forfeited. 

The  abstract  stated  a  deed  as  executed  by  t^e 
assignee  of  a  bankrupt  who  had  been  previously 
interested  in  the  property ;  in  fact,  the  deed  was 
not  executed,  but  it  was  proved  that  the  assignee 
was  ready  to  execute  it. 

It  was  agreed  before  the  trial  that  the  verdict 
should  be  taken,  subject  to  a  special  case. 

Gvmey  for  the  plaintiff,  urged  the  deficiency  of 
this  deed  as  another  objection,  besides  that  specified 
in  the  opinion  at  the  time  the  contract  was  re- 
scinded ;  and  proposed  that  this  objection  sliould 
be  stated  as  part  of  the  case. 


AFTER  NiC!IMI9tif AS  trB|ttf,^6B0.  IV. 

t 

X4W9  TsNTBRD^N  C«  J.  {  ^x^  clearly  of  opinion 
th«t  yoii  (^aQDo(  r^ly  upon  that  objection^  nqw ;  If 
it  bad  been  urg^.  4l  the  time,  it  might;  have  been 
8U|t)U^  Tlie  vfiM^  nmsf  be  opufined  to  the  objec* 
tion  thm  sp9^fi«4 
..y«r4ict  for  pW»*ifl&  sHb^c^  t*  ^«  q^e  which  i| 

8(;m  pending. 

Campbell  and  Ckitty  far  the  defendant. 


>IK| 


Towo. 


I  • 


.     . . .T    . 


"^TOOSEY  Admihiitratrfx  of  TOOSEY  v.        Gdiumuu, 


WILLIAMS. 


'£.'•'.   T.«   '. 


JMCm  flS« 


^sspujpsjT  for  money  had  and  received  to  the^^«!**?^ 

use  QI  the  mtestate.  defendant's 


»•  -    - 


]To  prove  that  a  letter  called  for  under  a  notice  houSe'^that 
to  produce/  had  been  sent  to  the  intestate  in  In^a,  the  clerk, 
i6m  London^  wjjteyre  th?  defepdap^  resiiijed  and  ?etterT^to°iS 
acted  a?' the  intestate's  agent,  a  Qhr^  in  the  de-  SSid'i^to 
fencUnt';  plQ^ce  w.a3  c^Ued^  and  produc^4  ^  letter-  ^e  defendant 
booJk,   iji   y^hwk  the   letter  was  copied   in  bis  ^aSe  ^  m- 
liand- writing  i  and  he  stated  the  practice  in  the  ^'^^^H 
defendant's  office  to  have  been  for  him  to  copy  into  ten  to  the 

post-office, 
f       -^  Dut  there  was" 

lio  particuliirpl^ce  of  deposit  in  t)ie  office  for  such  lettcars^  and  neither  of  the  clerks  had 
^nir  tietolleetSbn  of  the  partictdar  letter  ofiered  in  eridence,  thongfa  they  swore  that  they 
^umfofpsui^  QtstrM  ^  l^cers  gurea  th^  to  pany :  Held*  tliat  Uie  enUry  in  the  clerk's 
^    •^^^  -Q  ^^  letter-book  of  a  letter  to  the  pUuntiff  coula  not  be  read  as  proof  of  such 

sent  to  the  plain«i£ 
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l^K       the  boak  all  letteis  for  India  /  thit  when  Mpied, 
T6o»KY      *^^y  w^®  given  to  the  defendant  to  seal^  and  aftei^^^ 
«^-         wards  carried  either  by  the  witnessi*  or  anothet-:^ 
clerk,  to  the  letter-ofSce  at  the  /n^a  Houi^;  ^biit'' 
that  there  was  no  particular  place  of  deposit  in 
the  office  for  the  letters  that  were  to  be  carried. 
Both  the  clerks  swore*  they  always  carried  the  I^ 
ters  given  them  for  that  purpose  ;  but  neither  had 
any  recollection  of  this^  particular  letten 

The  Attorney 'General  for  the  plaintiff  objected 
to  the  reception  of  the  letter ;  and  he  argued, 
thiat  it  would  be  open  to  the  fraud  of  the  defend-'^ 
ant's  manufacturing  evidence  for  himself,  and 
afterwards  withholding  the  letter.  There  was 
nothing  to  show  that ;  the  tetters  t»pied  into  the 
book  by  the  clerk  had  been  returned  to  him  by 
the  defendant,  and  earned  to  the  East  India  post- 
...  office.  In  public  offices  a  course  of  business  like 
''^^  this  might  be  sufficient;  but  so  loose  a  practice 
ought  not  to  be  sanctioned  in  private  counting  ^ 
houses. 

.'■••••  ••■•.:    .:'.;vr  tc 


Campbell,  contra.     It  is  in  every-da/s  pracjti^^ 
to  receive  evidence  of  this  sort  in  the  casl^  of 
private  counting-houses ;  both  clerks  swore  to  6^^ 
rying  the  letters^  and  there  is  nothing  whenc'^' "fci 
infer  any  fraud,  or  deviation  from  the  pra'ctiii^i'*'^" 

Lord  Tenterden  C.  J.   I  have  great  reluctiikife 
to  refusie  this  evidence;  but  am  bcnind  W  'db*lE*[ 
The  practice  here  diflfers  frbm  that  ill  ritddti  e^rtibfeJ^' 
ing-houses  ;  if  the  duty  of  the  clerk,  had  WfiSrW* 
see  the  letters  he  copied,  carried  to  the  post-office. 
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it  migbt  have  done ;  but  here  there  is  something  i^^* 
else  to  be  done  afterwards,  and  that  by  the  de-  •  Toosxy 
fendant  There  is  not  enough  shown  to  render  the  ^  „  ^* 
letter  admissible. 

Verdict  for  the  plamtiff.  (a) 

Scarlett  A.  G.»  Header,  and  Ashmoar^  for  the 
plaintiiB. 

Campbell  and  Orowder  for  the  defendant 


{a)    Hagedom  t.  Reidf  3  Camp.  S79* 
A^ray,  4  Camp.  193. 


Hetherington  y. 


TURNER  V.  POWER. 

This  was  an  action  of  assumpsit  for  non«-payment 
of  rent,  and  for  not  repairing  certain  premises  oo 
cupied  by  the  defendant. 

The  agreement,  under  which  the  defendant  was 
proved  to  occupy  the  premises,  was  verbally  made 
between  the  plaintiff  and  the  defendant,  Uiat  the 
defendant  should  take  the  premises  on  the  same 
terms  as  the  former  tenant,  whose  agreement  he 
said  he  had  seen.  This  lease  being  produced,  was 
improperly  stamped^  and  on  objection  made  to 
it3  Reception  by  the  Attomey-General  for  the  de- 
fendant, ' 


GuiLDHAIX, 

Dec  22. 

In  an  action 
for  rent  of 
land  verbally 
let»  on  the 
same  terms  as 
the  former 
tenanVs  leasee 
such  lease 
must  be  pro- 
duced pro- 
perly stamped. 
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Lord  Tenterdsn  C.  J.  said  the  isstnuiMlit 
could  not  be  read ;  that  the  stamp-acts  ought  be 
easUy  evaded  if  such  evidence  could  be  received; 
and  the  plaintiff  must  be  nonsuited. 

Ncxisuit  (a) 

Gurnet/  and  Thesiger  for  the  plaintiff 
Scarlett  A.  G.  for  the  defendant. 


(a)  See  Druni  v.  Brown,  S B.&  C  665. 


GuiLDHALLy 

Jan,  9. 

Where  a 
brewer  deli- 
vers beer  to  be 
used  in  a  par- 
ticular puDlic 
house,  ne  can- 
not nnke  any 
person  exc^t 
thelicensedr 
keeper  of  the 
house  prjina- 
rif/  liaoie  for 
it,  80  as  to 
maintunan 
action  for 
goods  sold  and 
delivered 
against  him. 


MEUX  and  Others  v.  HUMPHRIES. 

Assumpsit  on  a  promissory  note  made  by  the  de- 
fendant, and  for  goods  sold  and  delivered  by  the 
plaintiffs  to  the  defendant 

The  action,  as  far  sfs  related  to  the  count  for 
goods  sold  and  delivered,  was  brought  to  recover 
the  price  of  beer  delivered  at  a  public  house,  called 
the  Joiner* s  Arms.  The  license  of  that  house  ^las 
granted  to  Mrs.  Sissa^  the  niece  of  the  defendant ; 
but  evidence  was  given  that  the  plaintiffii  had 
professed  to  deal  with  the  defendant  only,  jfaad 
sold  the  beer  on  his  credit,  and  delivered  it  in  his 
name,  though  by  the  orders  of  Mrs.  Sissa. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that 
the  plaintifis  are  not  entitled  to  recover  for  the 
beer ;  it  would  be  a  fraud  on  the  licensing  Syi^)Ki 
to  allow  them  to  do  so.  The  magistrates  are  to  ex- 


AFTEA  meHAELMAfi  TBlaM,  8  GEO.  IV. 


1S8 


erdtto*  ijlcfir  dtscretioii  as  to  the  person  to  ivhom 
tbej^grrto  «l  licen^^  i^  however,  the  brewer  is  to 
i^U  bew  for  the  house  to  another  person^  this  is  in 
effect  to  evade  the  license^  and  make  that  person 
th^  t<6Ci^ter.  The  brewer  may,  if  he  is  not  satisfied 
widi  the  security  of  the  keeper  of  the  public  house, 
take  anotht^  person'  bs  a  surety  fbr  tilie  payment  of 
his  demand ;  bfit  he  tidust  dbt  make  him  the  prin- 
cipal debtor. 

On  being  much  pressed,  His  Lordship,  with  great 
reluctance,  said  he  would  save  the  point ;  but  the 
cause  proceeded  with  respect  to  the  other  grounds 
ef  action,  and  imaHy  ajurorwas  withdrawn. 


im. 


Medx  and 
Othebs 

V. 

HincPBiiES. 


F.  PoBQck  and  Chitti/  for  the  plaintifis. 
Scarlett  A.  6.  and  Ptali  for  the  defendant 


^'.1 


1 . 
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'  'SHUT3E  ktid  Others  v.  ROBINS  and  Others. 


I.-' 


GciLDHALL, 

Jan*  10, 


AssmtT^ithy  the  holders  against  the  indorsers  of  Abiii,iirfl»ii 
a biir  c(f  exchange  for  100/.,  payable  twenty  days  ^country on 

The  bill  bore  date  November  12.  1825,  and  was  J^ondon,  pay- 
tlraWn  by  'Elford  and  Co.  bankers  at  Pit/mouth,  on  right,  b  in- 

/  '  •     '  dorsed  tothe 

tnvetler  of  the  plaintiffi  on  their  account;  he  transmits  it  to  them  after  an  interval  of 
a  week,  and  they,  two  days  afterwards,  send  it  fbr  acceptance,  which  is  refused,  the 
^nwer-tiflYm.beeoine  Jbai^  If  the  faiU  had  been  sent  bv  the  traveller  to  his 

eiDploy^  fM'soon  as  ne  received  it,  they  would  have  been  able  to  get  it  accepted 
Mfrnm^tlt  ^ttatortHptey;  ftat^sehdhic  k  wbem  he  (fid,  they  could  not  do  so :   Held,  that 
po^fu^&i  on  the  part  of  uie  plaintiffi,  or  their  servant  so  as  to  deprive  them  of 
'  '  thenidoners. 

K   3 


IS*  CASES  AT  NISI  PRroS,  K.B.       - 

.1887>  ^  Hoare^  Bametty  and  Co.,  their  coitespondento  in 
Shuts  London :  it  was  made  payable  to  the  order  of  one 
and  Otbxm]  CowUfig^  and  indorsed  by  him  and  the  defendatftsL 
RoBuis  The  plaintiffs  carried  on  trade  at  Bristol^  the  de- 
an     HEftfl.  fgjjji^iji^  were  bankers  at  Liskeard^  in  Camwall^  a 

•  town  twenty  miles  distant  from  Pfymouth,  where 
the  drawers  of  the  bill  had  their  bank.  The  tra- 
veller for  the  plaintifis,  was  in  the  habit  of  taking 
from  different  bankers  in  the  district  through 
which  he  travelled,  and,  among  others,  from 
the  defendants,  bills  on  London  in  exchange  ibr 
country  bank-notes,  which  he  received  in  his 
journies ;  and  he  used  to  remit  such  securities 
weekly  to  the  plaintiffs.  He  received  the  bill  in 
question  from  the  defendants,  in  exchange  for  lOOL 
in  such  notes,  on  the  17th  of  November^  and  dis- 
patched it  to  Bristol^  with  his  usual  weekly  parcel, 
on  the  24th.  It  arrived  at  Bristol  on  the  S5th,  too 
late  for  the  post  to  London  ;  on  the  26th,  there  was 
no  post  to  London;  the  27th  was  Sunday ;  the 
bill  reached  London  on  Tuesday  the  29th ;  and 
when  presented  to  Hoare^  Bamett;  and  Ca  for  ac- 
ceptance, they  refused  to  accept  it  Elford  and 
Co.  had  stopped  payment  on  the  24th  of  Novem^ 
ber,  and  none  of  their  bills  had  been  honoured  hy 
HoarCj  Bamett^  and  Co.  later  than  Saturday  the 
26th. 

On  these  facts  it  was  contended  for  the  defend- 
ants, that  the  plaintifl^  could  not  recover  against 
them  upon  the  bill,  but  must  be  considered,  as 
having  made  it  their  own,  by  their  neglect  to  pre- 
sent it  within  a  reasonable  time  for.  acceptance. 
The  defendants  cannot  be  bound  by  the  coucw  of 
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cliealipg,fl>etw6Qn  the  plaintiff  and  their  traveller,        IS^. 
biiAt  thie  .pla«itifl&  are  jq^ponsible  for  his  acts  j  and     ^^^ 
iJ^miei^iln^Auiyii  asi /^  as  qoncerns  the  defendants,  ; aod Qte^iis 
either  to  ^eiu}  the.  bill  =  immediately  to  London  for       Ro^i^s 
ACOe{H:wce,  qr,*  ^t  leas^  \o  send  it  at,  once  to  the  W^  ^^^^^^^ 
fl^tiSt^t  j&V  ^6m,|:p  fprw^^i^^  to  London  for  thajt 
fW]^fm*    IPi  ^it^ier;  case:  i(;  would  .  haye.  arrived 
^(^^XheS^uvGofJSlfQ^^         Co.,  and  viovl^ 
iMuve :  Ifeeii  ,acceptedt    .^he  defendants,  therefore^ 
are  I  disebw ged^i  ithf^  .loss,  iiaving  accrued  by  the 
iaches  ^*  t^Q  plfuntiff^,  pr  .their  servant 


.'M 


I 


) 


•  .E<prthe.pldinti£E^  it  w^;an^|Wered,  that  the  tra- 
veller clearly  cpuld  ncft  be  bound  to  send  the  bill 
dkectiy  to^Limdonj  that  if  he  had  sent  it  to  Bris- 
Mid  on.Fr:fdi^s  Nwmkfr  the  18th»  which  was  the 
earliest  day  on  which  he;  need  do  so,  it  would  only 
liave  aitived  oa  Saturday 9  when  there  was  no  post ; 
tiiat  it  need:  not,  therefore,  be  dispatched  from 
*jBri$toli\im  the  strictest  rule,  till  Monday  the  21st; 
and  the  correspondent  in  London^  who  would  have 
received  itJton  thd  SSc^  wpuld  not  be  bound  tp  pre- 
sent it  till  the  S3d,  The  S6th  >¥as  the  last  day  on 
which  sQch  bills  were  accepted  by  Hoare^  Bamettt 
^alldGok^! and  the.  really  injurious  delay  was,  there- 
fiire^  only  of  three  or  four  days.  It  cannot  be  said 
that  this  is  such  a  delay,  as  to  vitiate  the  claim  of 
the  holder  on  the  other  parties,  and  the  conduct 
of  fthe  defendants  themselves  shows  this ;  for  they 
a{)peat  tohave  bad  the  bill  from  the  12th  or  ISth, 
to^the  171ii  of  iy^btiem^,  without  forwarding  it  for 
acoepftanoe,  ta  de^y  asi.long  as  that. which  they 
IrMtw  ladiieB.mithe  plaintiflit.      ,  .<    .1 1 
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JfJJr.  ,  I/xart  T^KTERttEK  C.  Jt  The  o&Iy  qiieitkm  iH 
^*     this  €«8«  Mj  whether  the  >laiiitifl6»  m  iheit  nervii^ 

•■^w»«  used  due  diligence  iii  forwaidtng  the  bfl]r{iti'^|u^ 
jemmp     tioD^i^it^iiqh  is  Diade  j^yable  ttrenty  days  aftiM* 

mitii^.  ^jgjjj^  jg^  acceptance.    This  ii  a  taixed  ^jUestioH  df 

law  atad :  &ct  (  atad^  in  ^ix]^stog  my  (fwxk  ^fiith^ 
I  do  RQt  Wish  at  all  to  ^itfadt^W  the  dase  flitttl.the 
jury.  The  bill  was  tertauA^y  a  considerable  tilM  m 
the  hands  of  the  plaintiffi,  and  their  tr&vdllef :  Icm^ 
enough  to  enable  thete^  if  the  \M  had  bMii  Imfiie^ 
diately  sent  to  them,  atid  f^rpt^i^tled  by  thetnitt  A^ 
regular  course  of  business  to  London,  to  get  it  ac- 
cepted^ thi^  or  £Mir  days  b^fi^e  the  drawers  re- 
fused to  lEiccept  such  bills.  In  coilsidefing  whether 
this  be  an  unreasonable  delay,  we  ttiust  look  to  the 
eh4rticter  bf  the  bil^  and  the  «dttite  «r  ^bdittgt  ^ai 
far  as  we  cad  cdlect  it^  With  respeet  to  such  billa 
The  bill  is  drawn  by  bankers  ih  ikie  country^  oil 
their  conrespondeats  in  Lonthh  /  amd  tiie  deGti|4p 
ants,  who  are  themselves  bankers^  held  it  G^.BOtm 
dtkfs  without  sending  it  to  Le^tdon  for  acceptaiken^ 
Whatever  atrictness  ntay  be  re<)uiired  with  re$|mrt 
to  common  bills  of  exchange,  payable  after  Sigh% 
it  dDesnot  deeiH  mireiMoiiafUe  to  trtot  bills  of  fim 

;  narture^  drawn  by  bankers  on  their  corre^)oiidetili| 
as  not  requiriilg  immediate  ^esei^tmenti  but  m 
l)eing  retainable  by  the  holders  for  the  purpose  of 
using  them  within  a  moderate  time^  (for  k)de6iriM 
delay,  of  course,  cannot  be  allowed,)  as  part  of  ^Mi 

:  ..ciniulating  medium  of  ^  country ;  and  the  iddiqi7 
duct  of  the  dt^ndants  themselves  fiVMishea^^ 
evidence  that  they  are^  in  ))oint  ^f  fatft,  «0  %^ 
sider^d. ,  If  this  be  ad,  the"  d^y  iti  the  Vt,«m^ 

case  does  not  seem  unreasonable :  this,  however. 


AFTEA-iacAiMJij&s  ittat,  ft  Gio.  iv. 

is  flft'^tlft'^ja^tor'cAinsiclef ;  and  As  they  think  it 
tf^»IS»t«ible'til>'(&th6H<^^'fhmrTercU     must  be  fbr 
^^kibfiffii  or 'the  dbfend&ntsy 
r     ^.  r  I.    , ;     r,      Ver^ct  fyt  the  plaintilft.  (6) 

'•^'ite«^»  A.  O;  and  {3W/i^  ftxr  the  plaintiffi. 
'•=^OttH%  Wttd  CdletiH^^fbt  the  defendants. 

1         ■!        'li,        I 


r  r.  .  .-■. 


■     .  ■      > .   ^ 
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f tI€SlEE  and  Anotlier,  Assignees  t)f HICKMAN   GoiLOHAm 
-^  !     .    t?.  BARROW,  Gent  One,  &c.  •^^"' 

idi^biipfffr  fot  money  had  ^nd  received  by  the  in  an  action 
fetefendibli  to  the  ute  of  the  bankrupt.    There  S^bSS^"^ 
^^te  other  counts  stating  causes  of  action  aceruing  thededaration 
4»'  the  bailklrupt  before  his  bankruptcy,  and  a  count  ^^of  ^tion 
^ 4m  acidount  stated  with  the  plaint^  as  assignees,  h^atiid ^®^ 
"^^'hr&e  bsbk^upt'suiTendered  to  prison,  in  discharge  cdved  to  the 
tl^'lds  bail,  on  January  the  SOth.  On  the  dame  day,  bmkniptl  the 
%e  eisbeciited  a  power  of  attorney  to  the  defendant,  to  particuTaw  of 

•i.  *  "^  demand  de- 

^*'    ''^'    I       .     •  scribed  it  as 

-*)3jiiij   i'U'    "  •  had  and  re- 

bgrea  to  tne  use  of  the  plaintSfi.  This  !s  not  kuch  a  variance  as  to  prevent  the  plain* 

Ob'  Atok  tteofwtaAa^  It  not  appealing  tiiat  the  defendant  conld  be  misled  by  it. . 

,  ,Tlie  pmlaftian  of  the  assignment  to  the  plahitifiy  diUy  enroUed,  is  sufficient  without 

proof  cnnt  ekiietition,  unless  notice  has  be^  s^ven  that  it  is  to  be  disputed. 

oj A  MW^t  fpnA^hj AftHon  oil  tfie  veiige  of haaiaupvcy  to  «noikcr  having  ^^-' 

imp  Mt  who  M  airare  of  has  insolvencyy  is  valid  as  a  bon&^de  transaction  witni 


,  claims  on 
lin  the  stat. 
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1M7.       receive  debts,  &c.  for  him,  with  a  view  of  enabling 

TuGKXE  and  *  ^^^  defendant  to  satisfy  himself  for  some  claims  he 

AjtoTHER     then  had  on  the  bankrupt,  distinct  from  those  after- 

Bakmw.     wards  mentioned ;  the  defendant  then  knew  that  the 

bankrupt  was  insolvent  On  February  the  10th,  the 

defendant  received  a  sum  of  T5U  under  the  power, 

and  retained  it     The  bankrupt  lay  in  prison  till 

May ;   but  before  twenty-one  days  had  elapsed 

from  the  time  of  his  going  to  prison,  the  defendant 

had  paid. to  him,  and  for  his  use,  sums  exceeding 

'JSL  The  commission  was  dated  on  May  the  23rd. 

The  plaintiffs  had  delivered  particulars  of  their 

demand,  stating  it  to  be  for  money  had  and  received 

to  their  use  as  assignees. 

Brougham  for  the  defendant.  Whatever  the  law- 
may  be  as  to  the  right  of  the  plaintiffs  to  recover 
the  75/.,  they  cannot  do  so  in  this  action.  If  that 
sum  be  money  had  and  received  to  their  use,  it  is 
not  within  the  declaration ; .  if  to  the  use  of  the 
bankrupt,  it  is  not  within  the  particulars. 

Lord  Tenterde^j  C.  J.  The  plaintiffs  have 
given  substantial  information  of  the  nature  of  their 
claim }  I  will  not,  therefore,  nonsuit  for  such  a 
variance  as  this  between  the  particulars  and  tlie 
declaration. 


The  plaintifis  produced  the  assignment  to  them, 
which  was  duly  enrolled,  and  offered  no  other 
proof  of  its  execution ;  on  which  Chitty  objected 
that  this  w^  insufficient,  and  stated  that  tlie  point 
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bad  occurred  in  the  Exchequer,  and  was  still  under    ^^IW* 
the  consideration  of  that  court  (a) 

Lord  Tenterden  C.J,  I  have  never  known 
further  proof  required  in  this  court,  and  I  shall 
not  require  it ;  even  before  the  late  act,  it  was  not 
usual  to  insist  on  the  proof,  unless  notice  were 

given  that  the  fact  would  be  disputed. 

« 

The  question  originally  agitated  in  the  cause  was, 
whether  under  the  5th  section  of  the  stat.  6  G.  4. 
c.  16.,  the  act  of  bankruptcy,  by  lying  in  prison 
twenty-one  days,  had  relation  to  the  first  day  of 
such  imprisonment  or  not  Lord  Tenterden  de- 
clined to .  give  any  opinion  on  this  question,  and 
would  have  reserved  it  for  the  opinion  of  the  court, 
but  it  subsequently  became  immaterial. 

Brougham  for  the  defendant  objected,  that  on 
the  whole  facts  of  the  case,  the  plaintifi^  could  not 
recover  in  this  action,  whatever  construction  might 
be  put  on  the  statute  as  to  the  act  of  bankruptcy. 
If  the  act  had  relation  to  the  first  day  of  the  impri- 
sonment, the  action  should  have  been  for  money 


(a)  Gomersall  v*  Serle^  ^Y.8t3. 5.  In  this  case  the  Court  of 
Exchequer  decided  that  the  stat.  6G.4.  c.  18.  §  96.  does  not 
render  proof  of  the  execution  of  the  assignments  unnecessary. 
In  that  case  no  notice  of  disputing  the  fact  appears  to  have 
been  given  ;  but  no  objection  was  made  on  that  ground  to  the 
defendant's  right  to  call  for  the  proof,  and  the  argument  pre- 
ceded merely  oh  the  legal  effect  of  the  statute.  The  common 
.practice  of  all  the  Courts  seems  to  correspond  with  the  rule 
sanctioned  by  hord  Tenterden  in  the  principal  case* 
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iwy>  htd  ftnd  received  to  the  use  of  the  plahitift  as 
Tt««wukl  signees,  and  then  the  plaintifis  muM  :&il  fhmi  fjhe 
form  of  the  declaration ;  if  otherwise,  the  defendlurit 
is  entitled  to  set  off  the  sums  paid  by  him  before 
tibe  act  of  bankrupticy  is  complete ;  and  thetb  4^at« 
ceed  liie  sum  which  he  had  received. 

Lord  Tenterdsh  C«  J.  There  is  also  anoDfaer 
difficulty  in  the  way  of  the  plaintiffs.  The  81st 
aeotion  of  tiie  new  act  makes  valid  **  all  dea&kigs 
and  transactions  with  any  bankrupt  bondjide  made 
and  entered  into  more  than  two  calendar  months 
beibre  the  issuing  of  the  commission  against  him/' 
unless  the  person  so  dealing  had  notice  of  a  prior 
act  of  bankruptcy  committed  by  him :  notice  of 
his  insolvency  is  no  longer  sufficient,  as  it  was 
under  the  former  acts.  Here  the  money  is  re- 
ceived by  the  defendant  more  than  two  months 
before  the  date  of  die  commission ;  if,  then,  the 
act  of  bankruptcy  has  not  relation  to  the  time  of 
the  £rst  imprisonment,  how  have  tlie  piaititift, 
even  independently  of  the  setofl^  any  cause  ci  ac- 
tion ?  and  if  it  has,  the  declaration  is  wrong.         , 

jP.  Pollock  for  the  plaintiffs  suggested,  that,  even 
if  the  act  of  bankruptcy  had  not  relation  beyond 
the  time  when  tlie  defendant  received  the  7^/^#  yet 
it  being  then  in  progress,  and  he  knowing  the 
bankrupfa  insolvency,  the  transaction  could  not 
be  said  to  take  place  bond  Jide  on  his  part,  as  \a 
must  have  expected  bankruptcy  to  ensue,  and  in 
that  case  was  gaining  advantage  over  the  other 
persons  who  had  daims  on  the  bankrupt. 
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IjObb  Tbktbbdeh  C*  J.   The  doctriiie  of  fraud*      i^« 
ukot  prefer^ce  ia  payments,  only  applies  to  cases  Tvmium4 
iri^io  two  months  of  the  commission :  it  doesi  not     Aiiotb«» 
eSSodk  the  hnajfides  of  any  thing  done  before }  for     Baw^t^ 
the  firauds  as  it  is  termed^  only  consists  in  the 
evasion  of  the  bankrupt  law,  and  is  not  inherent  in 
the  Joature  of  the  transaction.     Before  the  two 
nKNQithsi  those  transactions  must  be  taken  to  be 
htmdjide^  which,  npt  being  void  or  illegal  inde< 
p^nd^ntly  of  the  bankniptcy,  are  really  what  they 
pvpfe^  to  be^  and  not  a  mere  colour  for  something 
€]ae» 

Nonsuitt 

p.  Fottack  and  JOeacan  for  the  plalntiffi. 
Jl^rQt4gham  and  Chitfy  for  the  defendant* 
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COWIE  and  Another,  Assignees  of  ROBINSON,   GarLDRALx, 

».  HARRIS  and  Another.  -^^  ^^•- 

"^^^^^^  Where  ape. 

The  commission  of  bankrupt  against  Robinson  titioning  ere. 
^  dated  May  14.  1825.     On  the  14th  oi  March  ^o^ 
file  bankrupt  deposited  goods  to  the  value  of  50/.  note  mrforirit 

ctptedf  by  tHe  bankrupt,  evidence  must  be  given  tbat  the  indorsement  or  acceptance  was 
|>fior  to  the  act  of  bankruptcy :  the  mere  production  of  the  instrument,  bearing  an 
curlier  date,  is  insufficient. 

On  a  eommtsMi  inuing  on  May  the  14th,  a  deiding  on  March  the  14th  is  valid,  as 
*^  ^ore  than  two. dJendar  months"  before  the  issuing^ the  eommisiion. 

A  pawnbroker  received  a  parcel  of  goods  on  one  day,  and  on  thfit  and  several  snbse- 
<|llenfi  -  days  lie  •  advaneed  sums  of  monay,  each  not  jOKceediog  loL^  as  <m  different  parts 
uf  dbe  porc^  and  received  jjawnbroker's  interest  of  thr^p-pence  in  the  pound  per  month 
<>ii  those  sums :  Held,  that  it*  was  a  question  for  the  furv  whether  tMs  really  were  one 
transaction,  and  a  mere  contrivance  for  obtpiinpg  thp.  l^ijhw  inMPS|fii|  the  whole  sum, 
in  which  case  it  is  void ;  or  whether  the  advances  were  r^y  distinct. 
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CowiE  and 
AsfotttSft 

V,' 

HAKsraand 

AKOTBB&. 


with  the  defendants,  who  were  pawnbrokers,  and 
obtained  an  advance  of  102. ;  on  the  15th  he  ob* ' 
tained  a  further  advance  of  8/.,  and  on  the  l6th^' 
another  of  9L  \0s.^  and  took  separate  daplicatet* 
on  each  occasion,  each  for  difierent  parts  of  the 
same  parcel  of  goods ;  and  he  paid  pawnbrokers* 
interest  of  three-pence  in  the  pound '  per  month 
upon  these  sums,  as  not  exceeding  lOL  each.  There 
were  other  subsequent  pledges  of  goods,  to  inva^ 
lidate  which,  as  taking  place  within  two  months  of 
the  commission,  the  plaintiffi  proved  an  act  of 
bankruptcy  by  Robinson  on  February  the  S6th  \  * 
and  then  proceeded  to  prove  a  good  petitioning 
creditor's  debt  at  that  time. 

For  this  purpose,  evidence  was  given,  that  the 
petitioning  creditor  was  in  the  habit  of  supplying 
Robinson  with  goods,  to  be  paid  for  by  bills  and 
notes,  and  that  the  bills  were  generally  given 
within  a  week  after  the  goods  were  supplied :  it 
was  also  shown  that  some  goods  were  supplied  in 
January,  and  early  in  February  ;  and  then  a  pro- 
missory note,  payable  to  the  bankrupt,  and  indorsed 
by  him  to  the  petitioning  creditor,  and  a  bill. of 
exchange,  drawn  by  the  petitioning  creditor,  and 
accepted  by  the  bankrupt,  were  produced:  one 
bore  date  on  February  the  4th,  and  the  other  on 
February  the  8th. 


jP.  Pollock  for  the  defendant  objected,  that  this 
was  not  sufficient  proof  of  a  debt  due  from  the 
bankrupt  on  the  26th,  there  being  no  evidence  to 
show  at  what  time  the  note  was  indorsed,  or  the 
bill  accepted  by  him. 
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The  Attomey^eneral  for  the  plaintiff  said,  that       1^27. 
there  was  good  prima  Jacie  evidence  :  the  date  of    qq^^^  and ' 
"the  instruments  was  good  evidence  of  their  exist*     AnaTHB* 
enoe  at  the  time  they  bore  date ;  and  the  course  of  Bamxu  aid* 
dealing  between  the  parties  furnishes  a  presump*-     Aii<«»** 
tion  that  the  petitioning  creditor  received  them 
from  the  bankrupt  soon  after  the  delivery  of  the 
goods. supplied  by  him  j  and  if  6O9  before  the  act  of 
bankruptcy. 


Lord  T£nt£rd£N  C.  Ji  If  you  show  particular 
goods  sold,  corresponding  in  value  to  the  anK)unt 
of  the  securities,  and  delivered  at  such  times,  that,- 
(according  to  the  course  of  dealing  proved  to  have 
existed  between  the  parties)  bills  would  have  been 
given  for  them  before  the  bankruptcy,  and  about 
or  aflesr  the  dates  of  the  instruments  in  question,  I 
think'  it  may  be  sufficient ;  but  not  otherwise. 
Therie  is  nothing  on  the  instruments  themselves,  to 
show  the  period  of  the  indorsement,  or  acceptance. 


.  i 


Evidence  of  the  nature  suggested  was  then 
given  ;  and  it  was  then  admitted  that  the  plaintifi^ 
itiust  have  a  verdict  for  the  goods  deposited  within 
two  months  of  the  issuing  the  commission,  (a) 

11. 

With  respect  to  the  goods  deposited  on  March 
the  14th,  the  Attorney-General  admitted  that  they 


(n)  S.  P.  as  to  the  indorsement,  Rose  y*  Ro^eraft^  4  Camp; 
245.  Where  the  petitioning  creditor's  debt  arises  on  a  promis- 
sory note,  the  bankrupt  being  the  makers  the  .date  is  ^  good 
primd facie  evidence.  Taylor  v.  Kinloch,  1  Stark.  175. 
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UMT.       W9f e  Qot  deposited  wlthio  the  two  calendar  montiifl, 

^j^^    b^QOd  which  th?  statute  46 G,  3,  c.  135.  prot^tft 

AMffw     dealings  with  the  bankrupt}  but  he  aiguod  thgt 

iU«mM4   the  whole  pf  the  goodn  deposited  on  that  ^ 

w^re  (evidently  w  deposited  in  punmancQ  vf  one 

^e^ment ;  and  that  the  receipt  of  separate  auna 

upon  theppi  on  several  consecutive  daya  was  cMt 

ously  a  mere  contrivaace  jbo  enable  the  pawabfokar 

to  take  more  than  the  interest  allowed  by  thip  atatt 

39  &  40  G.  3.  c.  99*  s.  2.  which  only  enables  pawil^ 

brokers  to  take  more  than  ^h  p«f  o^  iat^orast;  ixti 
the.  advance  of  ^mna  jiot  Qx«e<^iffg  VH^  («>  imA 
that  the  tmoiaction  w«9»  thierefar«^  wisiwci  g/A. 
void- 

XiORD  Tenti^rpjsk  C.  J«  in  summing  up  to  ibft. 
Jury  saidt  With  respect  to  the  goods  depositfid  op. 
the  14th>  the  rjght  of  the  plaiQtiffii  will  depenA^MK^ 
the  validity  of  the  transaction  itself.  a9  b^tw^eq  tl^ 
bankrupt  and  the  creditor ;  for  both  days  camet 
be  reckoned  inclusively,  so  as  to  make  March  the 


(a)  The  statute,  after  prescribing  the  rate  of  interest  re- 
ceivable on  pledges,  on  which  sums  not  exceeding  forty-two 
shillings  are  advanced,  makes  it  lawf\il  for  pawnbrokers  to 
take,  before  they  shall  be  obliged  to  redeliver  the  pledge, 
*'  for  every  pledge  upon  which  there  shall  have  been  lent  any 
aum  exceeding  forty-two  shillings,  and  not  exceeding  ten 
pounds,  at  and  after  the  rate  of  three-pence  and  no  more,  for 
the  loan  of  every  twenty  shillings  for  all  such  money  so  lent, 
by  the  calendar  month,  including  the  current  month,  and  so 
in  proportion  for  any  fractional  sum  ;**  and  it  declares,  that 
the  several  sums  specified  "  shall  be  taken  in  lieu  of,  and  as  a 
ftiU  satisfiiGtion  for  all  interest  duei  and  charges  for  warehouse- 


room." 
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14tfa  not  **  more  than  two  calendar  months''  before 
Mqy  the  14th,  the  date  of  the  commission.  It  does 
not  necessarilj  follow,  from  the  facts  proved,  that 
the  goods  might  not  be  hondjide  deposited  on 
March  the  14th,  as  a  pledge  for  10/.  only,  and  the 
mbflequent  advances  be  really  unconnected  trans- 
40txmj9^  though  the  circumstances  are  very  suspi- 
cioas*  In  that  case  the  defendimts  would  be  entitled 
to  retain  the  goods,  but  not  otherwise.    The  ques- 
tion  for  ypu,  therefore,  is,  whether  you  think  that 
diey  were  really  all  pledged  at  once  on  the  14th, 
and  that  the  money  was  advanced  on  separate  days, 
and  separate  duplicates  given,  only  as  a  contrive 
ance  to  enable  the  defendants  to  receive  more 
interest  than  they  could  lawfully  do  on  the  advance 
of  the  whole  sum  at  once.    If  you  are  of  that 
opinion^  the  plaintiffi  are  entitled  to  recover  these 
goods ;  if  you  think  the  transactions  really  dis- 
tinct the  defendants  are  entitled  to  retain  them.  . 
Verdict  for  the  plaintiffi  for  all  the  goods. 


ma 

CowiE  and 

AKOTHSit 
V, 

HABBxsand 
Anothsr. 


Scarlett  A.  Gr.  and  Chittjf  for  the  plaintiff. 
F.  Pottock  for  the  defendants. 
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GcaLDHALL,   GJ^iFFITHSt  «^.  FRANKLIN  and  FIBSTALI^ 
Jan.  20.  Executor  and  Sbceratoix  oft  Ft ESTAUa 


Jyj^J^JPJ^  Thisi  was  an  action  of  aasumpsifr,  TbQ  ficst  scjt  q€ 
defendants,  as  coun;ts  l^aid  the  prQmlses  as  ma4Q,  by  the  tiesta|Q;i^ 
^Ap^of  t^!?  second  as  ipade  \fy  the  dsfeniaplSK  9S.  exe^ 
tie  tmqu^  exe»  cutors  and  exccutrix..  Pleas,  ^fii:st,  by  both  4e^ 
piaindffma^  fendants,  the  geQeral  issue ;  sqcqrc]^  by  botbt.  ne^ 
a^SLrt^^^  ^V^  ea^ecutor  and:  exeouiria:^  aad issue  tbisr^pp.. 
real  CTecutor  Jt  was  attemplie^  tp  charge:  the.  def^dwt^  »R 
Ta^^th^Mo.  executjof;s  de  sqn  tort;,  but  pn  tb»-  prpbate  q^  tfee. 
So^Md  ^^  *^^i°$;  P^Jt  in^  it.  appeared,  that  ^r^pj;^  v^ 
the  other  de-  e^LCCutoi;,  and  J^iiMtaU  les^dua^y  l^aj^^:  liKbe^^e- 
i^^dischfu^  upon  a  verdict  was  claimed  for  both  defendants,  or 

that  the  plaintiff  sboul4.  be  qqpsuited,,  oql  tb^.  ge- 
neral rule,  that  if  one  dfef^n^anX be. dippJjftMedl  in 
assumpsit,  the  other  must  be  so  also. 

Gaselee  J.  I  think  the  plaintiff  may,  notwith- 
standing, have  a  verdict  against  Franklin^  on  those 
counts,  which  lay  the  promises  by  the  testaton 
The  contract  in  each  of  those  counts  is  alleged  to 
have  been  made  with  the  testator,  and  it  is  proved 
as  laid;  the  principle,  therefore,  does  not  apply, 
and  there  is  no  inconsistency  on  a  plea  which 
does  not  put  the  contract  in  issue,  but  only  goes 
to  the  personal  discharge  of  one  of  the  parties,  in 
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finding  against  one,  and  for  the  other.    There  may       1828. 
be  a  verdict  for  the  plaintiff  against  Franklin^  on    GaffiiTHs 
l^ose  counts  which  lay  the  promises  by  the  tes-  „      ••      , 

'*  *  "^  -  Fbankun  and 

tator ;  but  the  plaintiff  must  fail  on  the  others.  Anotbie. 

Verdict  for  the  defendants  on  the  merits,  (a) 

Adams  Seijt  and  Milkr  fer  the  plaintiff. 
Wilde  Seijt  for  the  defendants. 


(a)  1  SauB.  207  0. 
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CASES 


ARGUED  AND  DEfTERMINED 


AT    NISI    PRIUS 


IN  KB. 


AT    THE   SITTINGS    AFTER 


HILARY     TERM, 
9  Geo,  IV.  1828, 


ADJOURNED  SITTINGS  AFTER  TERM  AT 

WESTMINSTER. 


DOE  dem.  MACLEOD  v.   EAST  LONDON  vi^ 
WATERWORKS  CX)MPANY.      w«tmik««e, 

Feb.  19. 
C;r£CTM£NT.  If  a  deed  be 

The  plaintiff  tendered  in  evidence  a  contract  en-  ^orting^to^"'^' 
tered  into  by  deed,  signed  by  Pickerings  the  chief  bind  a  trading 
clerk  and  solicitor  of  the  company,  purporting  to  proof  that  the 
be  an  agreement  on  their  behalf  for  the  purchase  of  j^^^'^^thelr 
the  interest  of  the  lessor  of  the  plaintiff.  The  general  law 
deed  recited,  that  the  company  held  under  a  person  J^  su/c?ent, 
through  whom  the  lessor  of  the  plaintiff  claimed  j^^'ju^t  he  was 
title  to  the  premises,  and  was  tendered  in  evidence  authorized  to 
to  prove  that  fact.  JLIdX*"" 

M  deed. 
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'vii^^'  Sir  James  Scarlett  objected  to  the  reading  of 

DoK  this  agreement,  without  proof  of  the  authority  of 
dcra.MACLEOD  Pickering  to  sign  such  a  deed  for  the  company. 
East  London  An  attorney  has  no  right,  without  express  authority, 
^cJmpInv"  to  sign  deeds  for  his  principal. 

Campbell.  That  rule  only  applies  to  the  attorney 
in  a  suit,  or  for  a  special  purpose ;  but  here  the 
agreement  is  signed  by  the  general  law  agent  for 
the  defendants.  It  is,  therefore,  at  least  good 
prima  facie  evidence  against  them,  especially  as 
the  object  is  not  to  enforce  the  deed,  but  merely 
to  show  the  relation  which  the  parties  acknow- 
ledged with  respect  to  each  other. 

Lord  Tenterden  C.  J.  I  do  not  think  it  makes 
much  difference,  whether  the  object  be  to  enforce 
the  particular  deed,  or  in  any  other  way  to  bind 
the  company  by  its  contents  ;  I  am  of  opinion, 
however,  that  it  may  be  read.  Considering  the 
situation  which  Pickering  held,  it  is  reasonable 
evidence :  if  he  exceeded  his  authority,  the  de- 
fendants may  call  him  to  prove  that  he  did  so. 

Verdict  for  the  plaintiff 

Campbell  and  Chitty  for  the  plaintiff. 

Sir  J.  Scarlett  and  Brodrick  for  the  defendants. 
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1896. 


e   COMPANY  of  PROPRIETORS  of  the  wz«mik«.e, 
NORWICH  and  LOWESTOFT  NAVIGA-     ^'*''- 
TION  V.  THEOBALD. 


BT  for  a  call  on  shares  in  the  undertaking.        The  statute. 
The  statute  7&  8  G.  4.  c.  42.,  (the  act  establish-  ^diiar^* 
g  the  company)  provides  by  sect  56.  that  in  any  ^jS^tSa/^ 

ction  for  calls,  it  shall  only  be  necessary  for  the  "  the  whole  of 
mpany  to  prove,  that  the  defendant  at  the  time  onTOjOooT 

f  making  such  call  was  an  owner  of  shares  in  the  *^^l  *^f"^ 

,  .  scnbed  beioro 

^^undertaking ;  that  such  call  was  in  fact  made,  and  any  of  the 
^^at  such  notice  thereof  was  given  as  is  directed  S^ovlrions^ 
^y  the  act}  and  that  the  company  should  th^^e- y^^". ^^^c 
^pon  be  entitled  to  recover  what  should  appear  to  pat  in  force." 

l)edue.  The  Company 

m,^  %«M^*  made  a  call  on 

the  shares  be- 

The  50th   section  of   the  act    provides,   that  g^nptions  were 
"  the  whole  of  the  said  sum  of  100,000^,"  (the  esti-  complete,  and 

'  ^         .  commenced  an 

mated  expence  of  the  works)  ^*  shall  be  subscribed  action  for  the 

m     n  r.  .  t  j  •  •  •  v     Call  after  they 

before  any  of  the  powers  and  provisions  given  by  ^^re  go:  Held, 
the  act  shall  be  put  in  force,"  and  the  51st  section  ^?*'  wwhac- 

^  tion  was  not 

provides,  that  no  greater  sum  than  100,000/.  shall  maintainable ; 

be  raised.  donXhe"^ 

The  plaintiffs  having  proved  their  case  in  the  jp^s^P^^^*'* 
manner    directed    by  the  act,    the    defendant's  cessarr  to  en- 
counsel  showed,  that  the  last  signature  had  not^®y*^^^^ 
been  aflSxed  to  the  deed  until  after  the  call  for  the  call,  as 
which   the  action  was  brought  had  been  made,  bring^e  ac« 
although  it  was  affixed  before  the  action  was  com-  ^<^"- 
menced ;  and  they  contended,  that  the  call  was  con- 
sequently void  under  the  50th  section  of  the  act. 

M  2 
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1828.  Sir  J.  Scarlett^  for  the  plaintiffs,  answered,  that 

Company  of  the  50th  section  did  not  require  that  the  deed 
Pbopbiktors  should  have  signatures  to  the  whole  amount,  but 
Norwich  and  merely  that  the  whole  amount  should  be  subscribed. 
NavigYtiok  It  is  sufficient  that  the  party  should  be  bound  to 
«^-  contribute  the  full  amount  of  his  subscription,  and 

this  he  may  have  been  before  the  call,  although 
he  did  not  affix  his  name  to  the  deed  till  after- 
wards. This,  therefore,  the  defendant  must  ne- 
gative ;  for  the  act  provides  that  the  plaintiff  need 
only  give  certain  evidence,  and  that  evidence  he 
has  already  given ;  the  defendant,  therefore,  must 
completely  establish  his  objection.  Besides,  ac- 
cording to  the  true  construction  of  the  act,  the 
objection  cannot  succeed ;  for  the  words,  "  before 
any  of  the  powers  and  provisions  given  by  thi« 
act  shall  be  put  in  force,"  are  not  to  be  under- 
stood of  the  making  a  call,  but  of  the  attempting 
to  enforce  it  by  action  ;  and  when  the  action  was 
commenced,  the  deed  was  subscribed  to  the  fiill 
amount 

Lord  Tenterden  C,  J.  I  think  that  is  not 
the  true  construction  of  the  act :  by  the  clause  ii 
question,  the  company  can  do  nothing  till  the 
whole  100,000/,  is  subscribed;  they  are  not  com- 
petent, therefore,  to  make  a  call.  The  only 
question,  then,  is  as  to '  the  evidence.  Now  it  ap- 
pears that  a  signature  was  affixed  to  the  deed  after 
the  call  was  made :  this  is  reasonable  evidence 
that  the  subscription  was  then  made ;  and  if  so,  as 
the  subscriptions  cannot,  by  the  express  provisions 
of  the  act,  exceed  100,000/.,  they  were  incomplete 
at  the  time  of  the  call.     It  may  be  that  the  sub- 
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scription  may  have  been  made  at  an  earlier  period  1M8. 

than  the  signature;   and  if  it  were  so,  that  may,  Company  of 

perhaps,  furnish  an  answer  to  the  objection.     The  Phoprietohs 

plaintiflfe  may  prove  that  fact  if'it  exists;  but,  in  Norwich  and 

the    absence  of  such  evidence,  the  defendant  has  ^vTicrTioN 

proved  enough  to  sustain  his  objection,  «'• 

Nonsuit. 


>ne  of  the  grounds  of  defence  originally  relied  Evidence  that 

^_^  _  *=*  iii'ijia'*  advertjsc- 

^^^    \vas,  that  a  prospectus  had   been  circulated,  mentwasin- 
<iififering  in  its  terms  from  the  deed  which  the  de-  '!!!!fi^* 

/»  o  country  oews- 

Pendant  afterwards  subscribed,  and  that  his  sub-  paper  circu- 
'^•^^^ntion,.  therefore,  was  not  binding,   as  having  residence^ a 
obtained  by  an  imposition.     To  meet  this  party,  js  not 

•^  ^  admissible  as 

icipated  defence,  the  plaintifis  had  proposed  to  proof  of  no- 
evidence,  in  the  first  instance,  of  proceedings  pany^^of  the 
^^^consistent  with  the  original  prospectus,  of  which  fects contained 
^*^  defendant  had  had  notice,  and  had  not  ob-  ti8ement,un- 
'^^^cted  to  them.     The  only  notice  proved,  was  one  ||^^wn*that 
^^irculated  in  the  Norfolk  Chronicle^  a  newspaper  he  took  the 
>Miich   was  proved   to   circulate  in  the   city  of  °^'''P^P^  ^"• 
-^orwich^   where    the    defendant  lived ;    but  no 
Evidence  was  given  that  he  was  in  the  habit  of 
^%aking  it  in. 

The  Solicitor- General  objected  to  the  receipt  of 
*he  evidence ;  and  Lord  Tenterden  refused  it,  say- 
ing, that  some  proof  was  always  given  that  the 
X>arty  took  in  the  newspaper  in  question,  (a). 

Sir  James  Scarlett  and  Alderson  for  the  plaintifis. 
Tindal  S.  G.,  F.  Pollock,  and  F.  Kelly  for  the 
defendant. 

(a)  Leeson  v.  Holt,  1  Starkie,  N.P.C.  186.  Roxdeyy.  Home, 
-®  Bing.  2. 
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ADJOURNED  SITTINGS  IN  LONDON. 


^mIZT'  BRADLEY  v.  WATERHOUSE. 

A  camer»wbo  JjissuMPsiT  against  a  Carrier  for  the  loss  of  a 

has  given  no-     ^^arrpl 
tice  that  be       Parcei. 

wiu  not  be  an-      The  usual  notice  not  to  be  liable  beyond  5i, 

swcF&ble  for 

money  sent  by  OT  for  money,  was  proved,  and  brought  home  to 
^^°^^^  the  knowledge  of  the  plaintiff;  but  it  was  con- 
sibieifitM  tended  that  the  loss  happened  by  the  gross  negli- 
aerv^tsr  gence  of  the  defendant,  and  therefore  he  was  not 
But  if  die     protected  by  the  notice, 

party  sending    *     _^  •' 

H  has  given  no  On  this  part  of  the  case  the  facts  were  these. 
vdueTof  the  ^^  *^^  arrival  of  the  coach  at  Leicester^  it  was 
P^fce^buthai  left  in  the  street  without  any  one  to  take  care  of 
disgiuse  it,and  it  for  half  an  hour  J  and  during  that  time  the 
ad^ees^^  parcel  was  stolen  by  one  of  the  defendant's 
fident  to  pre-  servants.  The  plaintiff  had  frequently  sent  va- 
riCT  from^'.  luable  parcels  by  the  coach,  and  knew  that  it  was 
we^he'^  so  left,  and  had  been  cautioned  against  sending 
parcel,  yet  not  valuable  parcels  without  some  provision  for  their 
tuaUylto  coB^  security.  He  had,  however,  persisted  in  doing  so, 
ceai  Its  nature  and  had  generally  used  some  artifice  to  disguise  the 

nx>ni  the  car-  c?  t^  c? 

riePs  servants,  valuc  of  the  parcels.  In  the  particular  case,  the 
tS^o^'n  parcel  contained  200  sovereigns,  and  they  were 
against  the      enclosed  in  six  pounds  of  tea. 

carrier  for  the 
Yalue»  if  the 

SSeninT  n-  LoRD  Tenterden  C.J.,  in  Summing  up  to  the 
sequence.       jury,  said,  that,  generally  speaking,  in  cases  of  gross 

negligence,  the  notice  of  the  carriers,  that  they 
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would  not  be  answerable  beyond  61.^  would   be       1828. 
no  defence ;  but  he  thought  there  were  circum-     bbadley 
stances  in  this  case,  that  might  take  it  out  of  the  ^• 

rule.  Probably  the  leaving  the  coach  exposed  and 
unprotected  for  the  time  stated,  might  amount 
to  such  gross  negligence  j  but  it  di  J  not  appear 
that  the  loss  was  occasioned  by  it  The  parcel  was 
stolen  by  a  servant  of  the  defendant's,  who  would 
in  any  case  have  had  access  to  it,  and  therefore  the 
theft  was  no  consequence  of  the  negligence.  Still 
carriers  are  generally  answerable  for  the  honesty 
of  their  servants.  If,  however,  the  plaintifPs  own 
conduct,  in  full  knowledge  of  the  circumstances,  was 
such  as  to  lead  to  the  loss ;  if  he  afforded  undue 
temptation  and  facility  to  the  crime  of  the  servant, 
he  can  maintain  no  action  for  a  loss  in  this  manner 
occasioned  by  his  own  fault  It  will  be  for  you 
to  consider  whether  that  is  not  the  case  in  the  pre- 
sent instance.  He  adopts  a  disguise  for  his  parcel, 
likely  to  prevent  the  defendant  from  taking  any 
particular  care  of  the  parcel,  and  yet  not  so  com- 
pletely concealing  its  nature  as  to  prevent  it  from 
being  likely  to  be  selected  for  depredation  by  a 
dishonest  servant  If  you  are  of  opinion  that  the 
loss  was  the  consequence  of  the  means  which  he 
adopted,  and  that  those  means  were  such  in  their 
nature  as  not  to  give  due  information  or  protec- 
tion to  the  defendant,  I  think  he  cannot  maintain 
this  action  :   if  you  think  otherwise,  he  is  entitled 

to  your  verdict 

Verdict  for  the  defendant. 

Tindal  S.  G.,  Marry atty  and  HiU  for  the  plaintiff. 
Sir  James  Scarlett  and  F.  Pollock  for  the  de- 
fendant. 
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GoiLDHALL,  DREW  and  Another  w.  BIRD. 

March  5.  » 

On  a  bill  of       JlSSUMPSIT  for  freight 

|^«  ship.  There  was  no  charter  party.     The  bills  of  lading 

pedbyA.B.to  stated  the  goods  to  be  "  shipped  by  A.  Bird  (the 

to  c.  D.  or  his  defendant),  by  the  ship  Medora  for  London^  to  be 

assigns,  he  or  delivered  to  E.  Griffiths  for  The  Imperial  Distillery 

they  payinff  ^^  r  J 

freight ;"ifthe  Company,  or  to  his  assigns,  he  or  they  paying 
f^*^hout"  freight  for  the  same/' 

P^^h'^^h  '^^^  goods  were  conveyed  to  London^  and  de- 

diipper  is  not  livered  to  Griffiths  without  receiving  freight,  After- 
fre^ghtfth'^e  wards,  and  after  several  ineffectual  applications  to 
being  no  GrfffitJis  and  to  the  company  for  payment,  the 
In  such  a^'  plaintifl^  applied  to  the  defendant  by  letter,  and 
M^^^^^f  received  an  answer,  that  "  if  Griffiths  did  not  pay, 
wards  pro-       he  the  defendant  would." 

misedjby  writ- 
ing, to  (^ 

freight.  Held,       Campbell  for  the  defendant.    On  this  state  of 

that  it  was  B 

Question  for  facts,  Griffiths,  and  he  only,  is  liable :  he  is  the 
whethZ'on  Consignee ;  he  has  received  the  goods;  and  he,  by 
the  account  the  terms  of  the  bill  of  lading,  is  to  pay  the  freight, 
and  CD.,  *  In  the  cases  of  Penrose  v.  Wilkes,  Abbott  on  Shippings 
betwcOT^hem  ^^^'  ^'^  edition,  and  that  class  of  cases,  there  was 
to  pay  the  '  a  charter-party  as  well  as  bills  of  lading ;  but  here 
ti^  iVhThad  there  is  none  ;  the  whole  contract  arises  on  the  bills 
do^T^  ^^  ^*  lading,  and  on  them  Bird  is  not  liable.  The 
liabie'on  the  plaintiffs  might  have  secured  themselves  by  their 
tr^S^!"'      lien ;  but  they  gave  it  up.  If  this  be  so,  Bird  cannot 

be  made  liable  by  the  letter  which  he  afterwards 
wrote;  it  is  at  most  only  a  promise  to  be  an- 
swerable, in  case  of  the  default  of  Griffiths  ;  and 


(a)  On  the  first  point,  see  Barker  v.  Havens^  17  Johns. 
Rep.  234u  cit.  in  p.  652.  of  the  American  edition  of  Abbott  cm 
Shipping,  printed  in  1822,  with  Judge  Story's  notes. 

In  that  case  a  different  rule  appears  to  have  been  recognized. 
The  shipper,  who  was  also  the  owner  of  goods  which  by  the 


Bird. 
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the  declaration  is  not  framed  on  such  a  promise,  nor       i828. 
indeed  is  there  any  consideration  shewn  for  it.  \^~^^\ 

*^  Drew  and 

Another 

Lord  Tenterden  C.  J.  in  summing  up  to  the  jf. 
jury  said,— Independently  of  the  letter  of  the  de- 
fendant, I  think  there  is  nothing  to  entitle  the 
plainti£&  to  a  verdict.  The  bill  of  lading  directs 
them  to  deliver  to  Griffiths,  he  pa}dng  freight :  they 
deliver  without  receiving  it :  they  cannot  thereby 
make  Bird  liable  to  them,  if  he  were  not  so 
originally ;  and  on  the  face  of  the  bills  of  lading 
nothing  appears  to  charge  him.  Then  the  question 
arises,  whether  the  subsequent  letter  alters  the  case. 
On  that  letter  the  proper  question  for  your  con- 
sideration 'will  be.  Can  you  infer  from  it  that  the 
state  of  the  account  between  Griffiths  and  Bird  was 
such,  that,  as  between  them,  it  was  Bird's  duty  to 
take  the  payment  of  the  freight  upon  himself,  and 
that  he  had  consented  to  do  so  ?  If  these  facts 
were  so,  they  will  furnish  a  good  consideration  for 
Bird's  promise  to  pay  it,  and  the  plaintiff  will  be 
^ititled  to  recover :  if  otherwise,  the  promise  will 

not  be  binding,  and  the  defendant  must  have  a 
verdict. 

Verdict  for  the  Plaintiffi.  (a) 

F.  Pollock  and  D.  Pollock  for  the  plaintiffs. 
Campbell  and  Jardine  for  the  defendant. 
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Debw  and 
Another 

V, 

Bird. 


bill  of  lading  were  to  be  delivered  to  the  consignee,  he  paying 
for  the  same,  was  held  liable  for  the  freight ;  the  goods  having 
been  delivered  without  receiving  it,  and  the  consignee  refusing 
to  pay  it  on  demand :  but  it  seems  to  have  been  considered 
that,  if  the  goods  had  not  belonged  to  the  consignor,  and  were 
not  shipped  on  his  account,  he  would  not  have  been  so. 


GuiLDHAtt.    STEWART,  Assignee  of  PAYNE,  v.  LEE  and 

March  5.  ^-^., 

Others. 


The  defend-     JxssuMPsiT  foF  monev  had  and  received,  to  the  use 

ants  received        n  .^         i   .    ../« 

money  to  the    ^^  t"^  plaintifl  as  assignee. 

B^Md  e's^f  ^^  '^®  '^°^^  ^^  '^®  transaction  in  question, 
abankniDt.  Stcwart  the  plaintiff,  and  one  Crossthwaitej  were 
war^remov-  joi^t  assignees  of  Payne  ;  but  Crossthwaite  subse- 
ed,  and  A.  be-  quently  became  bankrupt,  and  before  action  brought, 
^U^^^""  his  assignees,  under  an  order  of  the  Lord  Chan- 
cellor, assigned  to  Stewart^  who  thus  became  sole 
assignee  of  Payne. 

Payne^s  property  had  been  sold  by  Farebrother 
for  the  sum  of  792/.  6s.  4fd.    Farebrother  paid  that 
sum  to  Hullocky  the  managing  clerk  of  Crossthwaite. 
to  his  own       He  enquired  of  HuUock  who  were  the  bankers  of 
use  as  assignee,  jh^  assignees,  and  was  informed  that  the  defendants 

without  men-  ° 

doning  B.  at 

all. 

C.  draws  a  check  on  his  banker,  payable  to  A.  and  B.,  assignees  of  C.  or  bearer,  and 
writes  the  name  of  their  banker  across  it.  B.,  who  has  another  private  account  with 
the  banker,  pays  the  check  into  that  account :  Held,  that  the  bankers  are  justified  in 
applying  it  to  that  account ;  the  drawer's  writing  the  name  of  the  bankers  of  the 
payees  of  the  check  across  it  not  being,  according  to  the  custom  of  trade,  inform* 
ation  to  the  bankers  that  the  money  is  that  of  the  pavees. 

Semble,  the  custom  of  writing  the  name  of  a  banker  across  a  check  is  only  for  the 
purpose  of  securinff  that  the  payment  shall  be  made  to  some  banker,  not  to  the  baiiker 
origmally  named,  ror  the^holder  may  substitute  another  for  him ;  and  this  even  when 
the  name  of  the  particular  banker  is  originally  written,  not  by  himself,  but  by  the  drawer. 


money  still 
remaining  in 
the  hands  of 
the  defend- 
ants.   He 
may  well  de- 
clare as  for 
money  had 
and  received 
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Vef  e,  on  which  he  wrote  their  name  across  the  check  vjf^^ 

/le  save,  of  which  the  following  is  a  copy  :  —  Stewart, 

Assignee  of 

o                  2i8t  January,  1826.  P^^»*» 

IS.  CwiJtU  and  Co.            ^  j^ 

Pay  «•  to  Messrs.  Crossthwaite  and  and  Othees. 

;  assignees  of  Payne,  ^  or  bearer,  seven  hundred  and 

y-two  pounds  six  shillings  oS  and  four  pence. 


792.  6*.  W.  §  T.  Farebrother. 


ossthwaite  had  an  account  with  the  defendants 

surviving  partner  of  one  Wilkinson^  as  well  as 

Joint  account  with  Stewart  as  assignee  oi  Payne. 

ssthwaite's  son  brought  the  check  in  question 

'the  defendants,  and  directed  them  to  place  it 

the   account  of  Wilkinson  and  Crosstkwaite. 

ey  did  so,  received  the  amount  of  the  check 

"m  Messrs.  CoiUts  and  Co.,  and  paid  bills  of  a 

^^ater  amount  on  Cross thwaite^s  account,  as  sur- 

ing  partner  of  Wilkinson^  before  his  bankruptcy, 

wUch  time  there  was  a  balance  due  to  them  on 

9t  account.     The  action  was  brought  to  recover 

<  79^1. 6s.  4(f.,  the  plaintiff  contending  that  the 

'^^fendants  were  bound  to  apply  the  check  to  the 

^^ount  of  the  assignees,  and  not  to  that  of  fVil- 

Vinson  and  Crossthwaite. 

The  SoUcitor^General  for  the  defendant  took  a 

^Preliminary  objection,  that  the  declaration  did  not 

^^roperly  describe  the  cause  of  action,  if  any  were 

^^Haintainable.     At  the  time  when  the  check  was 

X^aid,  Crossthwaite  and  Stewart  were  joint  assignees, 

^nd  the  money  was  therefore  had  and  received  to 

Iheir  use,  not  to  that  of  Stewart  only,  as  stated  in 

tshe  declaration.    Stewart  certainly  may  maintain 
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1828.       an  action  without  joining  Crosstlvwaite ;  but  the 
Stewabt,     manner  in  which  die  cause  of  action  arose  must 
^"fyy*^^    nevertheless  be  correctly  stated. 

V. 

and  CkHEas.  Sir  James  Scarlett  answered,  that  that  would  be 
the  case,  if  the  right  of  the  plaintiff  depended  on 
an  express  contract,  which  certainly  must  be  de- 
scribed as  made  with  the  persons  who  were  ac- 
tually parties  to  it  at  the  time  ;  but  it  was  different 
witli  the  implied  promise  in  this  declaration,  which 
arose  merely  from  the  fact,  that  the  defendants  had 
money  in  their  hands  which  they  ought  to  pay 
over,  and  would  therefore  be  implied  by  the  law 
to  tlie  person  who  at  any  time  was  entitled*  to  re- 
ceive it :  and  the  plaintiff  alone  had  this  right  pre- 
viously to  the  commencement  of  the  action :  and— 

Lord  Tenterden  C.  J.  over-ruled  the  objection. 

It  had  been  originally  stated  on  the  part  of  the 
plaintifl^  that  the  custom  of  bankers  in  London^ 
when  the  name  of  a  particular  banking-house  is 
written  across  a  check  in  the  manner  stated  above^ 
was,  to  pay  that  check  to  no  one  except  the  bankers 
whose  name  was  so  written  :  and  it  was  contended 
that,  as  the  bankers  of  Wilkinson  and  Crossthwaitep 
if  they  had  been  different  from  those  of  Cross^ 
thwaile  and  Stewart^  could  not,  according  to  that 
custom,  receive  the  check,  they  ought  not,  because 
they  happened  to  be  the  same,  to  receive  it  and 
apply  il  to  a  different  account  from  that  on  which 
they  received  it  It  was,  however,  stated  by  some 
of  the  jury,  that  die  custom  only  extended  to 
making  the  bankers  refuse  to  pay  a  check  so  written 
across  to  any  one  but  a  banker ;  but  that  it  was 
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usual  for  the  holder  to  strike  out  the  name  of  any       1828. 
banker  already  written  across,  and  to  substitute     stbwart 
another,  or  that  the  words  **  and  Co."  only  were    Asngneeof 
often  written  in  the  first  instance,  and  the  particular  i,. 

banker's  name  filled  up  afterwards;  the  only  object   ^^  OrHBif. 
being  to  ensure  the  presentment  by  a  banker  for 
th^  purpose  of  making  it  easier  to  trace  the  checks, 
not  to  secure  the  payment  to  a  particular  party,  or 
to    restrict  the  circulation. 


if  James  Scarlett  then  argued  on  the  part  of 
*^^      plaintiff,   that    although    this   custom   might 
^^^s^Ue  the  holder,  for  his  convenience,  to  write 
the  name  of  one  banker,  and  then  that  of 
t;her,  across  the  check,  it  would  not  apply  where 
name  of  the  banker  was  written  by  the  party 
-wing  the  check.     When  the  owner  originally 
the  direction   that  the  payment  should  be 
^e  to  a  particular  banker,  he  might  well  alter 
X  direction ;  but  when  the  drawer  of  the  check 
Ices  the  application,  the  holder  ought  not  to  be 
^^wed  to  alter  it :  that  privilege,  if  it  is  to  exist, 
fat  to  be  confined  to  the  drawer  who  made  the 
,^inal  application.  At  all  events,  enough  appears 
the  check  to  raise  suspicion,  and  then  the  de- 
dants  were  bound  to  enquire  into  Crossthwaite^s 
-^^ht  to  apply  it  to  the  account  of  Wilkinson  and 
^:toself- 


Lord  Tenterden  C.J.,  in  summing  up  to  the 
ry,  said  —  Any  person  who  knowingly  assists  an- 
er  in  applying  money  to  a  different  purpose 
om  that  to  which  he  was  bound  to  apply  it, 
^^nnot  treat  that  as  a  proper  application  of  the 
^tioney.    There  is  no  doubt  here,  that  the  money, 


162  CASES  AT  NISI  PRIUS,  K.B. 

1828.       which  ought  to  have  been  applied  to  the  account 
Stewart,     ^f  Payne' ^  assignees,  was  really  inr)properly  applied 

Aw^ee  of    ^q  ^ij^t  of  Crossthwattc  and  Wilkinson^  nor  that  this 
tf.  '      was  done  by  Crossthwattc? %  direction.    The  fact 

iind  Othebs.  *h^*  Crossthwaite  had  so  directed,  will  not  authorise 
the  defendants  in  so  applying  the  money,  if,  from 
the  form  of  the  check  and  of  the  writing  across  it, 
the  defendants  ought  to  have  understood  that  the 
money  for  which  it  was  given  ought  to  have  been 
applied  to  the  account  of  the  assignees,  and  of 
them  only,  at  all  events.  It  appears  that  the  object 
of  FarebrotheTf  in  so  writing  the  name  of  Lees  and 
Co.,  was  to  ensure  the  payment  of  the  check  to 
them  as  bankers  for  the  assignees,  and  the  as- 
signees are  named  as  such  in  the  body  of  the 
cheeky  although  it  is  also  made  payable  to  the 
bearer.  If,  however,  these  precautions,  although 
adopted  by  Farebrother  for  the  purpose  of  ensur- 
ing the  payment  to  the  right  account,  were  not 
sufficient  to  give  the  defendants  information  to 
what  account  they  were  bound  to  apply  it,  the 
defendants  cannot  be  affected  by  them.  Whether 
they  were  so,  is  certainly  a  question  of  mercantile 
usage,  and  therefore  especially  fit  for  your  con- 
sideration.  If  you  think  that,  under  the  circum- 
stances, the  defendants  ought  to  have  known  that 
the  check  was  properly  applicable  only  to  the 
account  of  the  assignees,  your  verdict  must  be 
for  the  plaintiff;  if  otherwise,  for  the  defendants. 

The  jury,  which  was  special,  immediately 
found  for  the  defendants. 

Sir  James  Scarlett  and  Evans  for  the  plaintifil 
Tindal  S.  G.,  and  Patteson  for  the  defendants. 
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WESTERN  CIRCUIT.— LA UNCESTON. 
Coram  Littlsdale  J. 


R.  V.  BROWN  and  Others.  Launcestok, 

March  27. 

The  prisoners  were  indicted  under  the  52d  section  Where  under 
of  the  6th  G.  4.  c.  108.  (a)  X^Tetlfe  is 

The  indictment  stated,  that  the  defendants,  be-  n?ateriai,  the 

.  time  stated  in 

tween  sunset  on  the  8th  and  sunnse  on  the  9th  the  indictment 

must  in  arrest 
- — ■ « of  judgment 

be  taken  to  be 
(a)  And  be  it  further  enacted,  That  no  person  shall  after  the  true  time, 
sunset,  and  before  sunrise,  between  the  twenty-first  day  of  Sep-  ^„j|i"g  ^vct- 
tember  and  the  first  day  of  April,  or  after  the  hour  of  eight  in  ment. 
the  evening,  and  before  the  hour  of  six  in  the  morning,  at  any      Thus  where 
other  time  in  the  year,  make,  aid,  or  assist  in  making,  or  be  g,^^  |^  ^^^| 
present  for  the  purpose  of  aidmg  or  assisting  in  the  making  of  to  exhibit 
any  light,  fire,  flash,  or  blaze,  or  any  signal  by  smoke,  or  by  ^S^^  ^  P^* 
any  rocket,  fire-works,  flags,  firing  of  any  gun  or  fire-arms,  or  ^^^in  a^ar- 
any  other  contrivance  or  device,  or  any  other  signal,  in  or  on  ticular  half  of 
board,  or  from  any  vessel  or  boat,  or  on  or  from  any  part  of  the  *^^  y^>  *"? 
coast  or  shore  of  the  United  Kingdom,  or  within  six  miles  of  the^artv  ex^ 
any  part  of  such  coasts  or  shores,  for  the  purpose  of  making  or  hibited  fights 
giving  any  signal  to  any  person  on  board  any  smuggling  vessel  on  a  parti- 
or  boat^  whether  any  person  so  on  board  of  such  vessel  or  boat  ^  particidar 
be  or  be  not  within  distance  to  see  or  hear  any  such  light,  fire,  month  within 
flash,  blaze,  or  signal ;  and  if  any  person,  contrary  to  the  true  that  half  year 
intent  and  meaning  of  this  act,  make  or  cause  to  be  made,  or  ^ 
aid  or  assist  in  making  any  such  light,  fire,  flash,  blaze,  or  sig- 
nal, such  person  so  offending  shall  be  guilty  of  a  misdemeanor. 
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1828.  of  Marchj  that  is  to  say,  on  the  morning  of  the 
R^  said  9th  of  Marcliy  about  three  o'clock,  did  make, 
^-  aid,  and  assist  in  making  certain  lights,  fire,  &c  for 

and  OxHEfis.  the  purpose,  &c. 

The  prisoners  were  proved  to  have  made  lights, 
&c.  on  the  morning  of  the  9th  of  March. 

Before  he  addressed  the  jury,  Follett,  for  the 
prisoners,  objected  that  the  indictment  did  not 
state  the  offence  to  have  been  committed  between 
the  21st  September  and  the  1st  of  April;  —  that  the 
allegation  in  the  indictment,  that  it  was  committed 
on  the  8th  of  Marchy  was  not  sufficient,  because 
the  prosecutor  was  not  bound  to  the  day  laid,  but 
might  prove  the  offence  to  have  taken  place  on 
any  other  day,  or  in  any  other  month  ;  —  that  the 
time  here  was  of  the  essence  of  the  offence,  and, 
therefore,  it  ought  to  have  formed  a  distinct  and 
substantive  averment  in  the  words  of  the  statute. 

LiTTLEDALE  J.  Said  he  would  consult  his  learned 
Brother  Gaseke  ;  but  as  the  objection,  if  any,  was 
on  the  record,  he  thought  the  proper  stage  to  take 
advantage  of  it  would  be  by  motion  in  arrest  of 
judgment,  or  by  writ  of  error. 

On  the  objection  being  renewed  next  morning; 
in  arrest  of  judgment, 

LiTTLEDALE  J.  The  day  having  been  proved  as 
laid,  I  thought  the  objection  could  only  properly  be 
maide  in  this  form,  and  I  now  think  it  is  no  valid  ob- 
jection. Even  in  this  stage  I  am  bound  to  take  judi- 
cial notice  that  the  day  averred  in  the  indictment  is^ 
in  fact,  within  the  period  mentioned  in  the  statute.. 
What  burden  of  proof  that  throws  upon  the 
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SMCUtor,  it  is  not  necessary  to  inquire ;  upon  the  face  l^^- 

•^the  indictment,  the  offence  is  charged  upon  a  day  j^' 

Jtween  September  and  -4pn7.    The  indictment,  «'• 

^refore,  is  good,  and  I  think  there  is  no  ground  and  Others/ 
^  arresting  the  judgment. 

^fPtlde  Seijt,  C.  F.  Williams^  Sehoyuy  ErsMnCy 
Moody y  for  the  crown. 

-^oUett  for  the  prisoner. 

(a)  A.  Y.  iVapp^,  R.  &  M.  CCR.  44. 


TAUNTON. 
Coram  Littlbdalb  J. 


Taitnton, 

REX  t;.  GILHAM.  Apru^, 

Xhe  prisoner  was  in  the  calendar  for  trial  at  these  Exhiinting  in 
assizes  for  the  murder  of  Maria  BagnaU  at  Bath.  ^^^^17* 
The  murder  had  excited  great  interest  there,  and  publications 

•    n  1  lit  11.  ii'i  respecting  a 

mflamed  accounts  had  been  published  m  the  news-  crime  about 
papers  representing  the  prisoner  as  the  murderer.  ^J^^^  j** 
During  the  assizes  an  artist  was  exhibiting  in  the  not  a  con- 
town-hall  of  Taunton  models  of  Maria  BagnaU  theju(^W 
as  she  was  found  dead,  and  of  Richard  Gilham,  ^^g^^o 
the  supposed  murderer,  and  a  bust  of  the  ruffian  stop^  com- 
WilUamSy  the  supposed  murderer  of  the  Marrs  and  ^tycriuWt- 
JVilUamsons.  "«• 

Bompas  Seijt.,  for  the  prisoner,  moved  that  the 
man  might  be  apprehended,  and  committed  for  a 
contempt,  inasmuch  as  the  exhibition  was  calculated 

N  • 
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1888.  to  prejudice  the  minds  of  the  jurersy  and  likely  to 
deprive  the  prisoner  of  a  fair  and  temperate  triaL 
He  cited  the  case  of  Mea^  v.  Clement  (a)»  aa  a  pre- 
cedent for  the  interferance  sought 

LiTTLEDALE  J.,  after  consulting  with  Gaseke  J., 
aaidi  I  think  the  exhibition  highly  indecorous  and 
improper,  and  one  that  may  subject  the  man  to 
punishment ;  but  it  does  not  appear  tQ  me  or  to  my 
learned  Brother  to  be  a  contempt,  therefore  I  can- 
not interfere  in  the  mode  proposed,  to  commit  the 
person  exhibiting. 

(a)  Reported  4  Barn.  &  Aid.  218.,  and  11  Price,  69.  and  sub* 
sequently  confirmed  by  the  Chanodk>r  of  the  Duchy  of  Xaa- 
coiteTf  assisted  by  Bay/ley  and  Hobroyd  Justices. 


OXFORD  CIRCUIT.— WORCESTER. 
Coram  Vauohan  B. 


^toSlu^      I>OE  dem.  WARREN  v.  BRAY  and  Others. 

lAwe^a^  Ejectment. 

party  daimed  The  lessw  of  the  plaintiff  claimed  as  heir  at  law  cf 
aod^^eal^  Hormah  Brx^y  the  person  last  sdsed.  A.  JBreofj  one 
S^^IS-  ^t^^deffendantSjWasthesonofT.jBrfly,  ahrotiier 
tinmi^  of  the  of  Hannah  Bray  ;  and  he  was  undoubtedly  the 
wb^TO^       h^  at  law  of  £r  J3.,  if  he  were  legitimate. 

^Inr]^  beir  if 

^^^*^  CampheU  and  JK.  V.  Richards,  for  the  defendant^ 
admit  that»  proposed  to  admit  that,  if  the  defendant,  A.  Bragf^ 
Ugitima^^*^  were  not  legitimate,  tl^  lessor  of  the  plaintiff  was 
^  riSSff  ^^  ^*  ^*^  of  the  person  last  seised  j  and  he  claimed 
was  the  hdr    the  xi^t  of  begimibf^  after  thai  admissiQiii  w  \b» 

that  this  admiMon  did  not  ghre  lum  the  ri^  of  b^g^^ 
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ground  that  the  legitimacy  of  A.  Bragf  was  then       1B88. 
the  only  question  in  the  cause,  and  the  affirmative        dob 
of  that  question  lay  on  the  defendant    Thus  in  dm^'WAww 
Goodtitle  d.  Reoett  v.  Braham^  4  T.  R.  497»f  where       bkay 
the  defendant  claimed  unda:  a  will,  the  validity  of  ^  Owbmm^ 
which  was  disputed,  he  was  allowed,  as  he  had  to 
establish  the  validity  of  the  will,  to  have  the  ge- 
neral reply ;    and  in  Dob  A.  Corbett  v.  Corhett^ 
S  Camp.  368.,  where  the  question  was  as  to  the 
validity  of  a  codicil  under  which  the  defendant 
claimed,  the  plaintiff's  right  under  the  will  being 
admitted,  the  defendant  was  allowed  to  begin.     In 
those  cases^  the  only  question  was  as  to  the  validity 
or  spuriousness  of  a  particular  instrument ;  in  this, 
as  to  the  legitimacy  or  spurioasness  of  a  particidar 
ofispring :  and  the  same  rule  ought  to  be  adopted 
in  each  j  that  if  the  defendant  has  to  maintain  the 
validity  of  t^e  only  step  in  dispute  in  the  cause,  he 
is  entitled  to  b^in,  and  support  it     The  affirma- 
tive of  the  issue  here  is  on  us,  that  A.  Bray  was 
legitimate ;    and  we  have  a  right  to  prove  that  fact 
in  the  first  instance.  In  this  case,  as  well  as  in  those 
cited,  we  admit  every  thing,  except  the  one  fact 
diqMited  between  the  parties. 

Russell  Seijt  and  Mauk,  for  the  plaintiff,  an- 
swered, that  in  the  cases  cited,  the  admission  on 
the  part  of  the  defendant  was^  that  the  plaintiff  had 
a  complete  right  of  action,  subject  only  to  be  de- 
feated by  the  establishment  of  a  subsequent  fact 
consistent  with  all  the  facts  relied  upon  on  his  part, 
but  defeating  the  legal  consequences  of  those  facts. 
Here^  a  fact  is  excepted  frcmi  the  admission,  with- 
out which  we  have  no  title ;  for  we  claim  as  heir  at 

N  2 
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168  CASES  AT  NISI  PRIUS. 

1B28.  ^  law,  and  we  have  not  that  claim  without  the  assump- 
d'oe  tioii  that  the  person  in  question  is  illegitimate. 
dem-WAaMN  The  defendants  have,  therefore,  no  right  to  except 
Bray       that  fact  out  of  their  admission,  and  split  our  case 

in  this  manner  to  entitle  themselves  to  the  privilege 

of  beginning. 

Vaughan  B.     I  think  the  plaintiff  is  in  this  case 

entitled  to  begin.     Generally,  the  party  on  whom 

the  affirmative  lies  has  that  right :  the  fallacy  is  in 

the  application  of  that  rule  to  the  particular  case. 

The  question  here  is,  whether  the  lessor  of  the 

plaintiff  is  heir  at  law  of  Hannah  Bray  ;  and  the 

affirmative  of  that  issue  is  on  the  plaintiff:  it  may 

turn  out  that  this  question  turns  entirely  on  the 

legitimacy  of  A.  Bray,  but  still  the  issue  is  not  on 

that  fact,  but  on  the  heirship  of  the  lessor  of  the 

plaintiff.     In  the  cases  cited,  the  admission  was  of 

the  heirship,  or  of  the  validity  of  a  prior  will ;  and 

then  the  cause  turned  entirely  on  a  subsequent 

question,    the  validity  of  a  will,   or  codicil,   of 

which  the  defendant  was  to  prove  the  affirmative : 

here  the  admission  does  not  go  so  far,   and  I 

think  it  does  not  give  the  defendant  the  right  of 

beginning. 

Verdict  for  the  defendants. 

Russell  Serjt.  and  Matde  for  the  plaintiff. 
Campbell  and  R.  V.  Richards  for  the  defendants. 


(a)  See  also  Fenn  dem.  Wright  v.  Johnson,  Adams  on  Eject- 
ments, 2d  edit.  256.  it.  where  the  admission  was  of  the  heirship 
of  the  lessor  of  the  plaintiff;  and  Le  Blanc  J.  and  Wood  B.  on 
different  occasions  held  the  defendant  entitled  to  begin.  On 
another  occasion  between  the  same  parties,  Gibbs  J.  held  that 
•yen  this  admission  was  insulBci^t  to  give  him  tbat  right. 
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SITTINGS  AFTER  TERM  AT  WESTMINffTER. 


1828. 

VANDERPLANK  and  Another  v.  MILLER  w««mw«.., 

and  Another.  '^ 

^ASE.  In  gn  action 

The  action  \yas  brousht  against  the  owners  of  f?'  running 

down  &  Ycssd* 

a  ship  called  the  Robert  and  Ann,  for  negligence  the  plaintiff 
in  the  navigation  of  it,  whereby  it  ran  foul  of  a  ^p  ^^ 
small  vessel  called  the  Louisa,  on  board  of  which  the  injury  is 
there  were  goods  of  the  plaintiffi,  and  sunk  the  entirely  to  the 
vessel,  and  thereby  destroyed  the  goods.  ^en^nST- 

The  evidence  shewed,  that  the  Louisa  was  at  if  he  were 
anchor,  waiting  for  the  tide  to  carry  her  up  the  j^^^de^  ^ 
river  Thames,  and  that  the  Robert  and  Ann  coming  fendants  with 

^^  care  might 
have  prevented  the  accident,  he  cannot  mamtain  his  action. 

V  s 
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1828.       rather  suddenly  on  her  in  rounding  a  comer  of  the 

Vakdkbplank  ^ver  ran  foul  of  her,  and  sunk  her.     There  was 

andAnoTHEE  evidence  to  show  that  the  Robert  and  Anuj  if  care- 

MiixEE      fully  and  skilfully  navigated,  might  have  avoided 

andANOTHEB,  ^he  Louisa  ;  but  there  was  also  evidence,  that  the 

whole  of  the  crew  of  the  Louisa  were  below  at  the 
time  of  the  accident ;  and  that  if  any  of  them  had 
been  on  deck,  they  might,  by  a  slight  shifting  of 
the  position  of  the  Louisa  as  she  lay  at  anchor, 
have  avoided  the  shock  of  the  Robert  and  Ann^ 
and  the  accident  would  not  have  happened.  The 
plaintiffi,  therefore,  contended,  that  the  accident 
happened  by  the  fault  of  the  crew  of  the  Robert 
and  Ann  ;  the  defendants,  that  it  was  by  the  negli- 
gence of  the  persons  on  board  the  Louisa. 

Lord  Tenterden  C.  J«,  in  summing  up  to  the 
jury,  said, -» The  question  is^  Whether  you  think 
that  the  accident  was  occasioned  by  the  want  of  care 
on  the  part  of  the  crew  of  the  Robert  and  Ann  ?  If 
there  was  want  of  care  on  both  sides,  the  plainti& 
cannot  maintain  their  action :  to  enable  them  to 
do  so,  the  accident  must  be  attributable  entirely 
to  the  fault  of  the  crew  of  the  defendants. 

Verdict  for  the  plaintiffiu 

Campbell  and  JR.  V.  Richards  for  the  plaintij& 
Sir  Jas.  Scarlett  and  PkUt  for  the  defendants. 
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ADJOURNED  SITTINGS  AT  WfiSTMlNSTER. 


I  I  I  ill  it 


LITTLE  V.  SLACKFORD- 

May2U 
*£BT  for  money  paid.  A  paper  in 

The  defendant  being  indebted  to  /.  S.  for  work  «]S]r.]Lp&ie 
one,  gave  him  an  unstamped  paper  addressed  to  i|?J!^^ 
0  plaintiff  in  the  following  words  3  -—  7/^  and  piape 

it  to  my  ao- 

*^  Mr.  Little,  please  to  let  the  beai-er  have  seveii  ^^^ 
^unds,  and  place  it  to  my  account,  and  you  will  J^'  ^"2^«, 

«  t «  lervanty  R«S«» 

^DUge  is  not  a  bill  af 

"  Your  humble  servant,  exchange. 

•*  R.  Slaclffbrd:' 

Tber^  was  also  some  alight  evidence,  that  the 
^tefetidant  had  acknowledged  the  debt. 

Con^fif  fo\  the  defendant,  objected,  that  the 
pi^>er  produced  was  a  bill  of  exchange,  and  could 
not  be  read  for  want  of  a  stamp,  and  the  other 
would  not  warrant  a  verdict. 


Lord  Tentsrden  C.  J.  I  think  no  stamp  is 
necessary  %  the  paper  does  not  purport  to  be  a  de- 
mand made  by  a  party  having  a  right  to  call  on 
the  other  to  pay.  The  fair  meaning  is,  <<  You  will 
oblige  me  by  doing  it''    Even  without  the  paper, 

1^  4 
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182S. 


Little 

V. 

Slackfoaj). 


the  other  evidence  would  probably  entitle  the 
plaintiff  to  a  verdict. 

Verdict  for  the  plainti£^ 

Archbold  for  the  plaintiff 
Ckymyn  for  the  defendant 


WnfiairfltiBy 
Hay  21. 


AVENELL  V.  CROKER  and  Another. 


Where  aparty 
distrains  for 
more  rent  than 
is  due,  but 
takes  only  a 


Case. 

The  first  count  of  the  declaration  was  for  dis- 
training for  more  rent  than  was  due ;  the  fourth  for 
single  chattel,  selling  without  having  the  distress  appraised ;  the 
to  an  action  ^fth  in  trover.  The  other  counts  did  not  become 
for  distraining  material. 

for  more  rent 

than  is  due.         It  appeared  that  the  plaintiff  was  tenant  to  one 
thbg  taken  be  ^^  ^^  defendants  of  a  house  and  stables,  at  the 

vaiu^hwii     ^^"'  ^^  ^^'*  ^  y®^*   payable  at  Lady-Day  Mid 
necessary  to     Michaclmas.     Soon  after  Lady-Day  a  distress  was 

actoaii^  dueT'  ^^^®  ^^^  *^®  ^®"'  *^^^  ^"^»  ^^^  P^'  ^^  *^®  arrear 
unless  there     was  discharged  thereby ;  but  a  sum  of  5L  \0s.  was 

less  but  suffi.    left  still  due.     After  Midsummer,  and  before  Mi- 
£7ou^r  ^  chaelmas,  the  landlord  put  in  another  distress  fw 

91.  10s.  that  sum  being  the  former  arrear  of  5/.  10^. 
and  4/.  claimed  as  for  a  quarter  ending  at  Mid- 
summer.    The  house  and  stable  were  both  locked 


The  ap- 
praiser of  a 
distress  must 
be  sworn  be- 
fore the  con- 
stable of  the 
parish  where 
It  is  taken : 
the  constable 
of  the  adjoin- 
ing parish  can- 
not mterfere^  though  the  proper  constable  \$  not  to  be  found  when  wanted. 


up,  but  the  bailiff  broke  open  the  door  of  the 
stable,  and  took  a  horse  worth  8/.  or  10/.,  being  the 
only  thing  distrainable  which  he  found  there.     The 
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17s 


horse  was  appraised ;  but  the  appraiser  was  sworn,       1828. 
not  before  the  constable  of  the  parish,  who  could     aybmbix 
not  be  immediately  found,  but  before  the  constable 
of  "the  adjoining  parish. 


0. 

CROKBBand 

AHOTHSa. 


tb 


^Blhtmetf.    The  plaintiff  is  entitled  to  a  verdict 
^e  first,  and  fourth,  and  fifth  counts.    No  rent 
due  at  Midsummer,  and  the  distress  ought 
efore  to  have  been  taken  for  6L  10s.  only, 
first  count,  therefore,  is  proved,  and  the  da- 
es  recoverable  on  it  will  be  the  difference 
'^een  the  value  of  the  horse  and  the  sum  then 
The  fourth  count  is  also  proved :  for  the 
2W.  &M.  sess.l.  C.5.  ^.2.  requires  that 
appraiser  shall  be  sworn  before  the  constable 
^e  parish.   Here  he  was  not  so  sworn :  there  is 
n  no  legal  appraisement.  On  both  these  grounds^ 
also  on  account  of  the  breaking  open  the 
le  door,  the  distress  is  illegal,  and  trover  may 
maintained. 


XoRP  Tenterden  C.  J.    The  count  in  trover 

be  maintained ;  for  the  landlord  had  a  right 

distrain,  and  the  tenant  has  no  cause  of  com- 

«uit,  unless  for  some  irregularities  in  the  distress, 

n  the  first  count,  also,  I  think  he  has  no  cause 

complaint.     If  the  party  distraining  has  the  op- 

X^^rtunily  of  taking  goods  of  smaller  value  than  he 

^^ally  takes,  and  which  would  be  sufficient  to  cover 

"t^e  rent,  he  is  wrong.    But  here  the  house,  where 

there  probably  would  have  been  distrainable  articles 

of  smaller  value,  was  locked  up,  and  nothing  could 

be  got  there  without  a  more  serious  trespass  than 

that  actually  committed }' and  in  the  stable  there 
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wds  nothing  but  the  hone.  If,  therefore,  the 
distress  had  been  made  for  the  sum  really  due,  the 
horse  might  properly  have  been  taken,  even  if  its 
value  was  so  great  that  the  landlord  ought,  if  he 
had  the  opportunity,  to  have  chosen  articles  of 
less  value.  Had  there  been  that  opporttmity,  the 
ease  might  have  been  different ;  but  the  defendants 
have  gained,  and  the  plaintiff  lost  nothing  here,  in 
consequence  of  the  error  in  the  sum  stated  in  the 
distress ;  and  the  essence  of  the  charge  is  that  the 
mis-statement  was  wilfully  and  maliciously  made« 
The  verdict  on  this  coanf^  then,  should  be  for  the 
defendants^  If  the  plaintiff  has  sustained  injury  by 
the  detention  of  any  overplus,  he  has  not  framed  his 
action  so  as  to  recover  it  But  I  thmk  the  plaintiff 
is  entitled  to  a  verdict  on  the  fourth  count  It 
can  only  be  for  nominal  damages,  for  no  real  injuty 
has  accrued  from  the  irregularity ;  but  I  think  tbi^ 
the  constable  of  the  parish  where  the  distress  is 
taken,  is  the  proper  officer  to  swear  the  appraiser^ 
and  that  the  circumstance,  that  he  was  not  to  be 
found  at  the  time  when  be  was  wanted,  does  not 
authorise  the  interference  of  any  other.  The  ap^* 
praisement,  therefore,  was  irregular,  and  the  action^ 
being  properly  framed  in  case  for  the  irregularity^ 
may  be  supported,  (a) 

The  jury,  however,  found  for  the  defendants. 


Gwmey  and  CUUy  for  the  plaintiff. 

Sir  Jame$  Scarlett  and  Alexander  for  the  de- 
fendants. 


•*» 


(a)  See  WMoMt  ▼.  Kingy  1  H.  a  IS.    Broomer.  jRm,  Str.878. 
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In  the  following  term  Gumey  moved  for  a  new       1M8» 
trial,  on  the  ground  that  the  verdict  was  against     avbnbll 
the  Judge's  direction  in  point  of  law.     The  court  ^     •^      „ 
determined  to  grant  a  rule  rim^  unless  the  plaintiff    Anothsb. 
Would  consent  to  a  stet  processus.    The  plaintiff 
acoeded  to  these  terms ;  and  the  matter^  of  course, 
moved  no  farther. 


SK 


BROMLEY  t^.  HOLDEN  and  Another.         vftj^atM^ 

*£bt  upon  the  statute  11  G.  %.  c.  19*  §  3.  for  AUmdlatd^ 
^uWe  the  value  of  goods  removed  to  avoid  a  ™^^Smi^ 

^^^^^jreSS*  the  statute 

"Xi^he  goods  were  under  the  value  of  50L  $  3,  for  *^* 

double  the 

^^^litwood  for  the  defendants  suggested  that  the  fnuduienUy 
**^VE^h  section  of  the  statute,  giving  the  landlord  ^^f ^ %s- 
**wnedy  by  complaint  to  two  magistrates,  when  trws,  aithou^ 
goods  do  not  exceed  the  value  of  ^0/.,  rendered  x^thmsoL; 
mpulsory  on  him  to  adopt  that  course,  and  fiJ^°o^|^°" 
the  action,  consequently,  could  not  be  main*  remedy  by  ap- 

-%  *  #  plication  to 

eo.  two  magit- 

trates* 

XfORB  Tenterden  C.J.   I  think  the  two  clauses 
en  together  give  the  landlord  the  election  which 
y  he  will  pursue* 

Verdict  for  the  plaintiff,  (a) 

Sir  James  Scarlett  and  KeUy  for  the  plaintiff. 

Curwood  for  the  defendants. 

'-      ■  ■  ■ —  ■  ■  ■■       ■■■-        I ..  ■  I  .  ■  ■  I  ■  I .  ,  ,  I  ■ .  I.  ■ 

(a)  See  Boiien  v.  Carewt  S  B.  &  C  649.»  and  Chitty's  Collec- 
tion of  Statuteii  and  the  cases  there  cited. 
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w>sT>aK»>i,       MITCHELL,  Executor,  &c.  v.  JOHNSON. 

May  M.  ' 

Where  the  at-  DebT  on  bond. 

^to  Tbond  The  bond  was  attested  by  the  plaintiff,  and  the 
cannot  be  pro-  defendant  signed    it    only  by  his    mark.     The 

ducedy  proof  ®  j       j 

ofhissigna-  plaintiff's  hand- writing  was  then  proved,  and  after 
d!mt*e^£ce  objection,  some  slight  evidence  was  given  that  the 
of  ^u  ^^  defendant  had  once  lived  at  the  place  where  the 
defen^t,      party  executing  the  bond  was  described  to  live. 

theobligoTy 
though  the 

defendant  Parke  for  the  defendant     This  evidence  is 

o  ^Mgns  y  insujBScient  to  fix  the  defendant  The  parol  testi- 
mony is  quite  trivial ;  and  the  mere  proof  of  the 
signature  of  the  subscribing  witness  is  insufficient 
without  some  evidence  that  the  party  signing  the 
instrument  is  the  defendant  in  the  cause.  This 
is  the  general  result  of  the  cases  collected  in 
PhilUjpps  on  Evidence,  vol.  i.  p.  473.  5th  edit ; 
and  it  is  particularly  necessary  in  such  a  case 
as  the  present,  where  the  bond  is  executed  by  mark 
only,  and  the  defendant  cannot  give  evidence  that 
the  signature  is  not  his  hand- writing. 

Lord  Tenterden.  There  is  some  evidence 
here  beyond  the  mere  proof  of  the  attesting 
witness's  signature.  But  if  there  were  no  other 
I  should  have  no  doubt  of  its  sufficiency.  If  the 
objection  were  to  prevail,  it  would  often  be  im- 
possible for  the  obligee  of  a  bond  to  recover,  where 


f 
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the  subscribing  witness  was  dead,  and  the  obligor       1828. 

a  marksman.  mI^^^ 

Verdict  for  the  plaintiff.  Executor,  &c. 

Johnson. 

JP.  PoBock  and  Manning  for  the  plaintiff. 
JParke  for  the  defendant 


(a)  Page  v.  Mann^  sup.  79. 


BIRT  V.  ROBERTS.  w««Mnr«., 

Jfoy  95. 

-"^  &%sPAss    for    assault    and   false  imprisonment*  The  bail  to 

Plc^a^    ♦m^*  ^,:U».  theiheriffcan^ 

*^^  »0t  guilty.  not  put  in  bail 

^iTie  defendant  was  bail  to  the  sheriff  of  Devon  to  the  action 

tr^^mm,        «i../ir..  .        «  1  ..1.       before  the  re- 

y^^     the  plaintiff  m  an  action  brought  against  him  tumofthe 
^^   ^IhyoneA.B.   The  writ  against  the  plaintiff  PJ^^^J- 
retumable  on  the  first  return  of  Michaelmas  sent  of  the 
Before  that  time    the    plaintiff  went    to 


^^^^rfon,  under    circumstances    likely  to    excite 

^icion  on  the  part  of  the  defendant,  who  there- 

^n  put  in  bail  to  the  action ;  and  they  rendered 

^^    plainti£^  on  the  15th  of  October,  before  the 

^^Xirn  of  the  writ  against  him.    On  the  1st  of 

-^^'^^Yember  he  was  discharged  from  custody,  on 

^^;^^^  ground  that  the  render  was  illegal,  by  an  order 

Holroyd  J.,  made  after  much  consideration,  and 

^sultation  with  Littledale  J.     The  action  was 

J^^tight  to  recover  damages  for  the  imprisonment 

^<^m  the  15th  of  October  to  the  1st  of  November. 
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1S88.  Campbell  for  the  defendant    The  proceedings 

in  this  case  were  regular ;  for  it  appears  by  £fyde 
V.  Whiskardj  8  T.  R.  456.,  that  bail  above  may 
regularly  be  put  in  before  the  return  of  the  writ ; 
and  the  bail  above  may  undoubtedly  render  their 
principal.  The  same  rule  is  also  recognized  in 
Tidd's  Practice,  6th  edit  252.  The  phiintifl^ 
therefore,  has  no  cause  of  complaint 

Lord  Tenterden  C.J.  Even  if  the  facts  relied 
on  had  been  specially  pleaded,  I  am  of  opinion 
that  they  would  not  have  amounted  to  a  justifi- 
cation in  point  of  law.  I  think  the  cases  cited 
have  never  been  acted  on  to  the  extent  of  enabling 
the  bail  below  to  put  in  bail  above  before  the 
return  of  the  process,  without  the  consent  of  the 
defendant  Doubt,  however,  might  reasonably  be 
entertained  on  the  question ;  and  I  think  that  the 
circumstances  are  fit  for  the  consideration  of  the 
jury  in  estimating  the  damages  sustained:  there 
must,  necessarily,  be  a  verdict  for  the  plaintifi^  for 
the  facts,  even  if* they  were  to  furnish  ajustificatioo» 
are  not  pleaded  as  such. 

Verdict  for  the  plaintifi^  damages  one 
farthing ;  and  the  learned  Judge  certified 
to  deprive  him  of  costs. 

Adolpkus  and  NichoUs  for  the  plaintifi*. 
CamphcU  and  Follett  for  the  defendant 


(a)  The  Bame  point  was  ruled  by  Lard  Tenterden  in  Meg  y. 
Ungke$  and  Others,  tried  at  Weitrainster  at  the  Sittings  afker 
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^IHiity  term,  188B.  In  that  case,  which  was  an  indieOiieDt  for  a  1828. 
irioty  the  defendants,  two  of  whom  were  bail  to  the  action  for  the 
proiecutory  put  in  by  the  bail  to  the  sheriff  before  the  return  of 
tbe  writ,  had  forcibly  entered  his  house,  and  taken  him,  in  order 
^  render  him ;  and  his  Lordship  ruled,  that  as  they  were  not 
justified  in  dobg  that,  they  must  be  convicted. 


JQN£S  V,  KENRICK,  w>ma»>». 

May  83. 

^ss  uMPsiT  for  goods  »6ld  and  delivered.  The  wdge  at 

"X^lie  case  was  clearly  proved,   and    the  jury  noTcerSfy^*"' 
'^tia  mied  a  verdict  for  the  plaintiff  for  the  sum  of  "°1^  ^e 

Qw  ^  statutes  GA 

^^*    X2^.     It  appeared,  however,  that  the  plaintiff  r.  106.  $  si.  • 

on  business  at  Wrexham  in  Denbighshire^  2tur?Artt" 
that  the  defendants  residence  was  in  that  ^.®^® 
^^*^^*»ty ;  that  he  lived  there  before  the  goods  were  that  the^^* 
*J^I^3plied,  and  did  so  after  the  commencement  of  ^"y^^eT^ 

^^^      action.  the  time  of 

the  serrice  of 
process. 

"usticef  for  the  defendant,  applied  for  a  certifi- 
^^t^  under  the  Welsh  Judieatufe  Act,  5  G.  4. 
^*  ^06.  S  21.,  to  enable  him  to  have  a  judgment  of 
^^'t^suit  entered.     It  is  proved  that  the  defendant 
^^^d  in  Wales ^  before  and  after  the  service  of  the 
^"^It,  and  that  his  usual  place  of  residence  was 
^ere;    and  this  must  be  sufficient,  or  else  ac- 
cidental absence  for  a  short  ttme  will  deprive  a 
defendant  of  the  benefit  of  that  statute. 

Campbell.  In  a  similar  case,  tried  before  Mr. 
Seijeant  Bosanquet  at  Herefordt  that  learned 
person  xefused  to  oertii^  syod  aftearwards  took  the 
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^828.  ^  opinion  of  the  Judges  on  the  question ;  and  tiiej 
held  that  he  had  done  right,  and  that  it  was 
jpecessary  for  the  plaintiff  to  prove  the  time  and 
place  of  the  service. 

Lord  Tenterden  C.J.  By  the  provisions  of 
the  statute,  the  defendant  must  be  resident  in 
Wales  at  the  time  of  the  service  of  the  process. 
If  he  is  served  elsewhere,  he  is  not  so.  These 
provisions  may  not  be  convenient,  but  they  are 
those  established  by  the  act,  and  I  am  bound  by 
them :  I  have  no  doubt  upon  the  point, 

His  Lordship  accordingly  refused  to  certify. 

Campbell  and  Busby  for  the  plaintiff. 
Justice  for  the  defendant 


In  Trinity  Term  a  motion  was  made  for  a  new 
trial,  but  the  court  refused  to  grant  a  rule. 


WisiMiirifn,  SPENCER  v.  JACOB  and  Another. 

May  S3. 

The  piuntiff    Case  for  a  malicious  arrest. 
STthTSdS.       The  plaintiff  was  held  to  baU  as  the  acceptor  of 
seeofabiUof  a  bill  of  exchange  drawn  by /.  &,  and  indorsed 
TOrdn^^^*  to  the  defendants.    The  bill,  in  fact,  was  addressed 
^'^S'  to  Mr.  J.  Spencer,  No.  3.  Sidmouth^Street,  and 

by  him.    In 

foct  the  accqitance  was  not  hu.    This  is  not  sufficient  to  support  an  action  for  a 

malicious  arrest,  the  defendants  having  acted  under  mistake,  without  malice. 
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was  accepted  in  the  name  of  /.  Spencer.     The       M8& 
plainti£f  s  name  was  /.  Spencer^  and  his  residence      gpaircE* 
was  at  No  3.  Sidmouth  Street ;  but  the  accept-  ^' 

ance   was  not  his.    The  bill  was  presented   to  andANornsR. 
him  on.  it3v  mabirity  by  a  banker's,  clerk,  and  he 
then  denied  that  it  was  his  acceptance ;  but  there 
i^as  no  proof  that  this  fact  was   communicated 
to  the  defendants. 

Campbell,  for  the  defendants,  submitted,  that  the 
plaintiff  must  be  nonsuited,  for  that  there  was  no 
evidence  of  malice,  or  want  of  probable  cause  for 
"fclie  arrest. 

Adolphus  for  the  plaintiff.     It  is  clear  upon  the 
hole  evidence  that  the  defendants  took  the  bill  on 
he  credit  of  the  indorser,  without  any,  enqpiry  as 
the  acceptor.     They  then,  fix  upon   a  wrong 
erson,  who  from  the  first  disclaims  it ;  and  they 
rrest  him  without  further  enquiry.     If  they  will 
^0  so,  they  must  take  the  consequences  of  their 
conduct. 

LoED  T£NTJBRD£N  C.J.     The  defendants  may 

have  been  careless  ;  they  certainly  are  mistaken  : 

but  I  can  see  no  appearance  of  malice  in  their 

conduct ;  nor  can  I  say  that  they  were  without 

probable  cause  for  what  they  did.     It  does  not 

even   appear  that   they   were  informed   that  the 

plaintiff  disclaimed  the  bill. 

Nonsuit. 

Adolphus  and  Dundas  for  the  plaintiff. 
Campbell  and  Patteson  for  the  defendants. 
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ADJOURNED  SITTINGS  IN  LONDON. 


GuiLDiuix,  BOOTH  V.  GROVE. 

Hoy  so. 

Inanactionon  jolssuupsiT  OH  certain  promissory  notes, 
not^^l!^        The  declaration  stated  that  defendant  made  the 
made^^^    notes;  "  his  own  proper  hand  being  thereunto  sub- 
defendant,       cribed."     The  notes  were,  in  fact,  drawn  by  the 
pwhim!?iSng  defendant's  son,  under  his  authority. 

thereunto  sul^ 
scribed*"  if 

it  appear  that       R*  V*  Richards,  for  the  defendant,  submitted, 
ant'sn^      that  the  notes  could  not  be  received,  this  being  a 

was  written  by    variance, 
another  per- 
son, with  his 

wffid^T-  *^ "      ^^^  Tenterden  C.J.     I  think  certainly  not : 
the  allegation   those  words  may  be  rejected  as  surplusage. 

ofthecfefend- 

writing  may  Vcrdict  for  the  plaintiff 

be  rejected  as 
surplusage. 

S/eer  for  the  plaintiff. 

R.  V.  Richards  for  the  defendant. 


See  the  cases  collected  in  Chitty  on  Bills,  SSTf  S58. 7th  edit* 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 


BERNASCONI  and  Others,  Assignees  of  CHAM-  wmtminwee, 
BERS  V.  ANDERSON  and  Ux.  Administra-      "^"^  ^' 
trix  of  ANDERSON. 

Assumpsit.  An  acknow- 

The  declaration  contained  a  special  count,  which  ^^j^*^^ 
was  not  proved ;  the  usual  money  counts,  and  a  out  specifying 

1  any  amount. 

count  on  an  account  stated.  is  not  suffi- 

The  bankrupt  had  been  the  intestate's  banker ;  ^^^dSS  tS 
and  the  general  account,  independently  of  the  sum  nominal  da^ 
in  question  in  this  action,  was  in  favour  Of  the  ^St  upon  an 
intestate  .it  the  time  of  his   death.     It  did  not,  account itated. 
however,  appear  to  what  extent  it  was  so,  or  how 
far  it  had  varied  since  the  time  when  the  letters, 
which  will  be  mentioned,  were  written.    Evidence 
of  some  of  the  circumstances  connected  with  the 
transaction  was  given,  but  not  enough  to  support 
any  of  the  counts  in  the  declaration  ;  and  then 
letters  from  the  intestate  to  the  bankrupt  were 
proved,  in  which  he  spoke  of  the  debt  due  from 
himself  to  the  bankrupt,  and  promised  to  pay  it ; 
but  no   amount  of  debt  was    specified,    or   any 
mention  made  of  the  manner  in  which  it  accrued. 

On  this  evidence,  F.  PoUotk,  for  the  plaintiffs, 
contended,  that  he  was  entitled  to  a  verdict  for 

o  2 


Bekmasconi 
and  Othees 

V, 

Anderson. 
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nominal  damages.  The  letters  mention  no  sum, 
therefore  the  damages  can  only  be  nominal :  but 
they  acknowledge  a  debt,  and  that  entitles  the 
plaintiffs  to  a  verdict  either  on  the  money  counts, 
or  on  the  account  stated. 


Lord  Tenterden  C.J.  The  plaintiff  cannot 
have  a  verdict,  as  on  an  account  stated :  for  the 
letters  ascertain  no  amount,  and  that  is  essential  to 
the  notion  of  an  account  stated.  They  certainly 
are  evidence  of  a  debt  at  the  time  they  w6re 
written :  but  it  is  in  evidence,  also,  that  at  the 
time  of  the  intestate's  death  he  had,  independently 
of  the  claim  now  in  dispute,  a  balance  in  hi^ 
favour.  Whether  that  fell  short  of  the  amount  of 
this  claim,  we  are  not  informed ;  and  it  is  essential 
to  the  right  of  the  plaintiffs  to  recover  in  this 
action  that  it  should  have  done  so.  The  plaintifis, 
then,  have  not  proved  that  any  balance  was  due  to 
the  bankrupt  at  the  time  of  the  death  of  the 
intestate,  and,  consequently,  they  are  not  entitled 
even  to  nominal  damages. 

Nonsuit 

F.  Pollock  and  Bolland  for  the  plaintiff. 

Sir  James  Scarlett  and  Hutchinson  for  the  de- 
fendants. 


See  Tucker  v.  Barrorv^  7  B.  &  C.  623. 
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OLFE  V.  The  INHABITANTS  of  the  HUN-  w«rMnr.T«, 
DRED  of  ELTHORNE.  ^"^  ^• 


CTION  on  the  statute  ^G.l.  c.  22.  to  recover  Where  the 
mpensation  for  wilful  and  malicious  destruction  ^Zr^di^ 
f  property  by  fire,  occasioned  by  an  unknown  ^y^  by 

^■^  «.  mauaoas  fire 

=3ncendiary.  gives  m  hit 

ezamuia- 
don  on  oath 

The  premises  burnt  were  the  plaintiff's  rick-  under  statute 

ft    /3     1  AO 

^ard  and  stables.     At  the  time  the  fire  broke  out  he  j^  j,  nJ^  ^'    ^ 


was  in  church  at  some  distance;  his  servants  were  «iy,  in  order 

to  enable  the 

at  the  farm-house,  but  not  in  sight  of  the  rick-yard,  owner  to  r». 
&c.  when  the  fire  was  first  discovered.  The  plaintiff  Shi  huwire^ 
bad  given  in  his  examination  on  oath  within  the  that  any  otho^ 

.  .      1  1         ^  1  '/»   .1      person  should 

tiiQe  required  by  the  statute;  but  none  of  the  doso« 
servants  had  done  so.  rioIteS 

servants  haT- 

J^rougham  and  Alderson    for  the   defendants.  S^m^^^^ 
Tills  is  not  sufficient  to  entitle  the  plaintiff  to  shaifdoso, 

fT.1  1       /•    t  ^^  Vt   -.         A^    o"*y  applies  to 

recover.     The  words  of  the  statute  (9  Gr,  1.  c.  82.  cases  where 
S  8.)  certainly  are,  that  the  owner  shall  give  in  ^^y,  md  " 
"  his  examination  upon  oath,  or  the  examination  has  no  per- 
upon  oath  of  his  servant  or  servants  that  had  the  tendenceof  ^ 
care  of  his  houses,*'  &c.     But  this  must  not  be  held  ^^\  f!^"!!^' 

'  ...  ^^^  *^  cases 

to  give  the  owner  the  option  of  giving  in  his  own  where  he 
examination  only.     The  object  of  the  statute  is  to  ^^to^ab- 
srive  the  magistrate  the  means  of  knowing  that  the  sent  at  the  ii^- 

5        .  11  1-  •     slant  when 

fire  is  not  accidental,  and  that  the  incendiary  is  the  fire  hap^ 
unkqown ;   and  for  this  purpose  all  the  persons  P*°** 
having  the  best  means  of  knowledge  should  be 

o  3 


Elthobnb. 
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1828.       examined.     Thus,  in  The  Duke  qf  Somerset  v.  The 

RoLFE       Inhabita?its  qf  Mere,  4  B.  &  C.  1 67.,  although  it 

^'  was  not  exactly  the   same  question  which  arose 

Xnhabitants 

of  there,. the  court  intimated  an  opinion  that  all  the 

servants  having  the  care  of  the  premises  should  be 
examined.  On  the  same  principle  the  servants,  as 
well  as  the  plaintiff,  ought  to  have  been  examined 
in  this  case  :  for  some  one  of  them  may  have  known 
the  fire  to  have  been  accidental,  or,  if  it  were  not 
so,  may  have  known  the  incendiary.  Perhaps,  in- 
deed, the  master  being  absent,  they  were  the  only 
proper  persons  to  be  examined,  as  having  for  the 
time  the  care  of  the  premises. 

Lord  Tenterden   C.  J.      The  inconvenience 
complained  of  hardly  seems  to  arise  in  this  case ; 
for  the  servants  knew  as  little  of  the  origin  of 
the  fire  as  the  plaintiff.      But,  independently  of 
that  consideration,  I  can  only  look  at  the  words  of 
the  statute,  and  they  give  no  colour  to  the  objec- 
tion.    The  statute  speaks  of  servants  in  care  of 
the  premises ;  and,  consequently,  where  the  pre- 
mises are  so  taken  care  of,  all  the  servants  in  charge 
of  them  should  be  examined,  as  it  is  said  in  The 
Duke  qf  Somerset  v.  Inhabitants  qf  Mere.     But 
the  statute  makes  no  provision  for  securing  the 
utmost  possible  evidence  ;  and  I  must  act  upon  it 
as  it  stands.     It  requires  no  evidence  of  servants, 
except  those  "  having  the  care  **  of  the  premises. 
I  can  only  understand  those  words  as  referring  to 
cases  (like  that  in  the  authority  cited)  when  the 
master  is  away,  and  has  no  superintendence  himself 
and  the  premises  are  consequently  left  in  the  charge 
and  trust  of  servants.     If  so,  it  cannot  be  that 
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the  accidental  absence  of  the  owner  for  a  few       1828. 

minutes,  when  the  fire  happens,  is  to  make  his       rom 

evidence  insufficient  _      ^' 

Verdict  for  the  plaintiff.  ^"^J^^ 

ELIHOBNa. 

Gwmey  and  Chitty  for  the  plaintiff 
Brougham  <and  Alderson  for  the  defendants. 


STTINGS  AFTER  TERM  IN  LONDON,  IN  COMMON 

PLEAS. 


THOMPSON  V.  SHACKELL.  °m^^ 

C/ASE  for  a  libel.     Plea,  general  issue.  it  is  not  libeU 

The  libel  complained  of  was  a  criticism  published  hOT«tiy  uT" 
in  the  John:  BuU  newspaper,  of  which  the  defend-  criticiie  a 
ant  was  the  publisher,  on  a  portrait  of  the  King,  My  exh&ted, 
painted  by  the  plaintifl^  which  was   exhibited  at  J^^^je 
Scmerxt^house.    The  libel  termed  the  painting  a  terms  of  cen*. 
mere  daub,  and  used  other  strong  terms  of  censure*  S^       "^ 
It  also  imputed  to  the  plaintiff  that  he  had  procured 
the  King  to  sit  for  the  portrait,  under  pretence  of 
introducing  it  into  a  large* painting  of  the  King's 
embarkation  in  Ireland ;  and  had  then  exhibited  it 
as  a  single  portrait,  on  canvass  enlarged  for  the  pur- 
pose :  and  this  latter  imputation  was  proved  to  be 
true.  ^ 

It  was  contended,  for  the  defendant,  that  the 
article  complained  of  was  a  fair  criticism  on  a  work 
of  art  exhibited  to  public  inspection ;  and,  there- 
fore, not  libellous,  on  the  authority  of  Ozrr  v.  Hoodi 
1  Camp.  355.  n. 

o  4 
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lM8i  Best  C.  J.,  in  summing  up  to  the  jury,  said,  The 

question  for  you  is,  whether  the  publication  is  a 
fair  and  temperate  criticism  on  the  painting  of  the 
plaintiff;  or  whether  it  be  made  the  vehicle  of 
personal  malignity  towards  the  plaintiff.  I  have 
myself  (a)  acted  on  the  doctrine  of  my  Lord  JS/fen- 
borough  in  the  case  referred  to,  though  I  do  not 
go  quite  so  far  as  he  did  in  that  case,  because  I 
think  no  personal  ridicule  of  the  author  is  justi* 
fiable ;  but  if  this  be  really  sn  honest  criticism,  and 
no  more,  this  defendant  is  entitled  to  your  verdict. 
If  he  has  exceeded  the  limit  of  fair  and  honest 
criticism,  then  you  will  find  for  the  plaintiff. 

Verdict  for  the  defendant 

Tad^y  Seijt  and  Reader  for  the  plaintiff 
Wilde  Seijt  and  J.  Petrke  for  the  defendant 


(a)  Dunne  v.  Anderson^  R.  &  M.  N.P.C.  387.    See  abo 
Soane  ¥.  Knighi^  mp.  74- 


CASES 


ARGUED  AND  DECIDED 


AT    NISI     PRIUS 


m  KB. 


AT  THE    SITTINGS   AFTER 


TRINITY   TERM, 
9  Geo.  IV.  1828. 


ADJOURNED  SITTINGS  AFTER  TERM  AT 

WESTMINSTER. 


DOE  dem.  DAVIS  and  Another  v.  ELSAM.      ^^ST^o*" 

Ejectment.  Pfovisocj  for 

The  action  was  brought  on  a  clause  of  re-entry  f©«try  in  a 

^  *^    lease  are  to 

in  a  lease^  in  case  Elsam,  his  executors^  &c.>  should  be  construed 
carry  on  the  business  of  a  pork  butcher  on  the  Sll^u^nor*^ 
premised,  "  or  if  any  auction  should  be  had  on  the  ^^  thestrict- 

*  ,  •'  ness  of  condi- 

premises,  or  use  them  for  the  sale  of  pork.^'  tions  at  com' 

It  was  clearly  proved  that  carcases  of  pork  had  "^°  '*^' 
been  expoifed  on  the  premises  by  one  Summers, 
and  that  bargains  had  been  made  there  by  him 
with  respe(H:   td    the    sale,  and  that  there  was 
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1828,       a  placard  on   the   shop    stating  that  orders  for 

Dqj        Summers^  who  was  a  pork  butcher  in  the  neigh- 

dem.  Davis    bourhood,  wcre  received  there.     It  appeared,  how- 
ana  Anotheb  ,         ,  ,  1         ^      « 

V.  ever,  that  the  carcases  were  always  taken  to  Sum^ 

EtsAM.  niers^s  own  premises  to  be  cut  up,  and  that  the 
bills  for  the  meat  supplied  were  made  out  as  from 
Summers^s  own  establishment  It  forther  appeared 
that  Summers  had  got  into  possession  for  another 
purpose,  and  that  the  defendant,  as  soon  as  he 
was  aware  of  his  conduct,  immediately  put  a  stop 
to  it 

Brougham,  for  the  defendant,  submitted  that 
there  was  no  forfeiture.  All  conditions  to  defeat 
an  estate  must  be  construed  strictly.  Now  here 
the  business  carried  on  was  not  that  of  a  pork 
butcher,  which  consists  in  the  cutting  up,  and 
not  merely  in  exposing  the  whole  carcase.  The 
first  part  of  the  proviso,  therefore,  was  out  of  the 
question.  And  no  recovery  can  be  had  on  the 
second  part;  first,  because  it  is  ungrammatical  and 
insensible ;  and,  secondly,  because  there,  also,  the 
dealing  was  not  within  the  words  of  the  proviso ; 
for  the  sale,  even  if  the  proviso  had  effect,  was  not 
completed  on  the  premises,  but  at  Summers's  other 
establishment,  where  the  meat  was  cut,  and  whence 
it  was  delivered. 

Lord  Tenterden  C.  J.  I  think,  under  the 
peculiar  circumstances  of  the  case,  the  defendant 
having  done  all  in  his  power  to  prevent  the  evil 
complained  of,  the  plaintiff^  would  do  well  to  con- 
sent to  withdraw  a  juror.  In  point  of  law,  how- 
ever, I  think  that  the  second  part  of  the  proviso 
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mus^  be  considered  to  have  the  same  effect  as  if  it       1828. 
had  been  expressed  *'  in  case  the  premises  should        bo^ 
he   vised  for  the  sale  of  pork;"  and  I  also  think    dem.DATM 
that    the  artifice  resorted  to  by  Summers  is  only  a  *"     «,. 
fraud  attempted  on  the  proviso,  and  would  not      Elsam. 
prevent  its  operation.     I  do  not  think  provisoes 
of  this  sort  are  to  be  construed  with  the  strictness 
^^  conditions  at  common  law.     These  are  matters 
^^  contract  between  the  parties,  and  should,  in  my 
^pij^ion,  be   construed  as  other  contracts.     The 
P^^*ties  agree  to  a  tenancy  on  certain  terms,  and 
5"^^o  is  no  hardship  in  binding  them   to  those 
IS.     In  my  view  of  cases  of  this  sort  the  pro- 
^s  ought  to  be  construed  according  to  fair  and 
iouB  construction,    without  favour  to  either 


A  juror  was  then  withdrawn. 

James  Scarktt  and  F.  KeUy  for  the  plaintiff. 
-brougham  and  Chitty  for  the  defendant. 


The  COLLEGE  of  PHYSICIANS  v.  w«rrMiK««, 

HARRISON.  ^  ^' 


^^3T  on  Stat.  14  &  15  H.  8.  c.  5.,  for  practising  as  The  statute  of 
^  l^liysician  without  having  obtained  a  license  of  c.  5.,  appoint^ 
^^^    college  of  physicians.  Uti    th^* 

^     ^l?he  statute  and  charters  were  set  out  in  the  college  of  phy» 
^^^laration,  and  tlie  printed  edition  of  the  statutes  p^'iJJt! 
^  "^  put  in  as  proof  of  the  averments. 


a 


Ids 


CA^s  AT  insi  wiros,  k.  b. 


y2^^  Owwpfe/?  objedted  that  the  statute  was  a  private 
CoixiaiB  of  ^U  ^nd,  therefore,  ought  to  be  proved  tiy  an  ex- 
Phybiciaki    fttiiined  copy. 


Haabison. 


Lord  Tenterden,  without  hearing  the  other 
side,  said,  my  present  impression  is,  that  it  is  a 
public  act  The  last  section  refers  to  all  £ngland. 
I  will  receive  it,  and  give  you  leave  to  move  to 
enter  a  nonsuit 

Verdict  for  the  defendant 

Sir  James  Scarlett,  Brougham,  and  /.  Parke  for 
the  plaintiffii. 

Campbell  and  Armstrong  for  the  defendant 


ADJOURNED  SITTINGS  IN  LONDON. 


Guildhall, 
July  9. 


A  witnesiit 
not  excused 
from  aiiswer- 
ing  ft  question 
on  the  ground 
that  the  con^ 
duct  enduired 
into  on  nit 
part  would 
subject  him  to 
a  penalty,  if 
the  time  limits 
ed  for  pro- 
ceeding for 
iuch  penalty 
is  past. 


ROBERTS  V.  ALL  ATT. 

Assumpsit  by  the  indorsee,  against  the  acceptor  of 
a  bill  of  exchange. 

The  defence  was,  that  the  bill  was  drawn  and 
accepted  for  the  balance  of  an  account  of  stock- 
jobbing transactions. 

To  prove  this,  one  of  the  parties  to  the  trans- 
action was  called  as  a  witness.  He  objected  to 
answer  the  question,  on  the  ground  that  his  answer 
might  subject  him  to  penalties  under  the  stock- 
jobbing acts.  It  appeared,  however,  that  the 
transaction  had  taken  place  more  than  three  years 


I 
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the  trial  (a);  and  the  witness  stated,  in       l^, 
to  a  question  ifom  Ix)rd  Tenterden,  that, he 
not.  aware  that  any  proceedings  had  been 
^^M-^tsdy  commenced  against  him  for  the  penalties. 
^dJnder  these  circumstances,  it  being  too  late 
>  commence  proceeding  fpr  them.  Lord. 
5<^^^3/er£^en  Ca J.  held. the  witness  bound  to  answer 
questions  put  to  him.  (6) 

Verdict  for  the  plaintiff. 

•  Pollock  and  Piatt  for  the  plaintiff, 
for  the  defendant 


\ 


)  SI  Elix.  C.5.  S.5. 

)  In  R.  y.  Reading,  7  Howell's  St.  Tr.  296.  it  was  held,  that 
tnets  was  protected  from  answering  questions  respecting 
commission  of  an  offence,  although  he  had  received  a  pardon, 
case  (which  is  cited  in  Starkie  on  Evidence,  part  2.  p.  137*, 
er  with  the  case  of  R.  v.  Earl  of  Shaftesbury,  8  HowelPs 
TV.  817*  as  authority  in  favour  of  the  doctrine  there  laid 
,)  is  not  absolutely  inconsistent  with  the  principal  case, 
iuse  the  pardon  could  only  be  made  available  by  plea,  and 
^d  impose  proof  on  the  defendant :  in  the  principal  case,  no 
could  be  maintained  for  the  penalties,  unless  the  plaintiff 
them  to  have  been  hacurred  within  the  limited  time.    The 
,  however,  which  the  judges  in  those  cases  gave  for  their 
vision  were  not  of  this  character ;  and  it  may,  probably,  be 
^^obtful  whether,  considering  the  nature  of  the  trials,  and  the 
(1679  and  1681)  in  which  they  took  place,  the  decisions 
be  considered  as  binding.    In  R.  v.  Reading,  North  C.  J. 
^fHtaaed  to  allow  the  question,  whether  he  had  been  guilty  of 
Certain  offences,  to  be  put  to  a  witness  for  the  crown,  on  the 
^oiind  that  ^*  if  he  hath  his  pardon  it  doth  take  away  as 
>ell  all  calumny  as  liableness  to  punishment,  and  sets  him  right 
against  all  objection.    So  you  know,  after  an  act  of  general  par- 
don, it  is  a  scandal  to  reproach  a  man  for  that  which  he  is  there- 
by pardoned  for.   So  that  if  he  have  not  his  pardon  his  life  is 
in  danger:  if  he  hath,  neither  his  name  nor  life  must  suffer; 
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andy  therefore}  such  questions  must  not  be  asked  him  : ''  and 
Dolben  J.  and  Wild  J.,  though  less  fully,  adopted  the  same  rea- 
soning. The  circumstances  of  R»  t«  Earl  of  Shaftesbury  were 
still  more  remarkable.  The  court  insisted,  in  compliance  with 
the  demand  of  the  counsel  for  the  crown,  and  in  opposition  to 
the  wish  of  the  grand  jury,  that  the  evidence  of  the  witnesses 
should  be  heard  by  the  grand  jury  in  open  court ;  and  it  was  on 
a  question  put  by  one  of  the  jury  to  a  witness,  expressly  with  a 
view  of  trying  his  character,. whether  he  had  not  received  a  par- 
don, that  North  C.  J.  refused  to  allow  the  question  to  be  put. 


Guildhall, 
Jufy  9. 


SHERWOOD  V.  ROBINS. 


A  condition  in  AssuupsiT  for  money  had  and  received. 

««tharany   ^'      The  actioD  was  brought  to  recover  from  the 

error  in  the      defendant,   an  auctioneer,  the  deposit  paid  on  a 

particulars  '  r  r 

shall  not  vi-  purchase  at  an  auction  of  property  described  as 
SaSn^S^^^^  "  'he  reversion  of  2000/.  after  the  death  of  a 
sation  jhali  be  persou  aged  sixty-six."  The  property  was  stated 
applies  to        to  be  subjcct  to  a  contingency ;  and  the  nature  of 

cir^m8tanc«r  '^^^  ^^^  ^^^^  Stated  in  writing,  made  at  the  time  of 
afford  a  prin-  the  Sale,  ou  the  back  of  the  particulars,  to  be 
Sns^compen-  such,  that,  if  the  party  on  wliose  life  the  reversion 
estimates' *^  was  dependent  should  leave  children,  the  rever- 
Therefore,  sion  would  be  defeated;  and  the  age  of  the' 
party  was  then  also  stated  to  be  sixty-six.  The 
^xth  condition  of  sale  was  in  these  words:  **  That 
if  any  mistake  or  omission  shall  be  discovered  in 
the  description  of-  the  property  to  be  sold,  or  any 
error  whatever  shall  appear  in  this  particular,  such 
does'no^ome  mistake,  omissiou,  or  error,  shall  not  vitiate  the 

within  the 

condition  (as  it  would  if  the  reversion  were  simply  expectant  on  A.  B.*s  deaths 
because  it  affects  the  probability  of  the  other  contineency,  which  is  not  a  lulject 
of  calculation;  and  the  purchaser  is  entitled  to  rescind  Uie  contract. 


on  the  sale  of 
a  reversion 
expectant  on 
the  death  of 
A.  B.  without 
children^  an 
error  in  the 
statement  of 


Robins. 
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sale   but  a  compensation  or  equivalent  shall  be       1828. 
given  or  taken,  as  the  case  may  require.**  Shebwood 

Some  objections  were  made^  in  point  of  law  to      ^  »• 

thie    vendor's  title,   on  which  no  opinion  was  ex- 

P«*ossed;   but  it  was  agreed  that  a  special   case 

sbould  be  made  if  they  became  material.     Besides 

*^^se  objections  it  was  proved  that  the  party  on 

Pilose  death  the  reversion  was  expectant  was  only 

^^  t:tie  age  of  sixty-four,  not  of  sixty-six,  and  the 

^o tinsel  on  both  sides  addressed  the  jury  on  the 

qti^stion,  whether  this  misrepresentation  was  wilful 

^^   ^^oL     Lord  Tenterden  left  this  question  to  the 

J^^^'y^^  and  they  found  that  the  misrepresentation 

wilful  on  the  part  of  the  vendor  j  and  there- 

n  the  verdict  was  entered  for  the  plaintiff. 


w 
u 


»RD  Tenterden  C.J.  then   said,  I  left  that 

^^^^stion  to  the  jury,  because  both  parties  seemed 

**^^    "Wish  it :  but  I  am  decidedly  of  opinion  that  the 

^^^stion  was  immaterial.     In  the  case  of  a  rever- 

^^^^iri,  simply  expectant  on  the  death  of  an  indivi- 

^^^iJ,  if  a  mistake  be  made  in  his  age,  a  compens- 

^  ^*'-^:^n  may  be  made  under  the  condition,  for  the  dif- 

^^'"^Mce  of  value  may  be  computed :  but  where  there 

^  ^^n  additional  contingency,  such  as  that  of  the 

'^^^^"th  of  future  children  in  this  case,  the  difference 

^e  alters  the  likelihood  of  that  contingency  j 

^^^  in  such  a  case,  therefore,  no  estimate  can 

'p^^'^sibly  be  made  of  the  difference  of  value  between 

tJ^e  thing  described  and  the  thing  sold,  and  the 

Contract  itself  must  be  vacated. 

Verdict  for  the  plaintiff. 

Sir  James  Scarlett^  Campbell,  and  Comyn,  for  the 
plamtiff. 
C.  F.  WilUams  and  Byland  for  the  defendant. 
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GtHLDHALL,  JONES  30(1  Othcrs,  Assignees  of  WILD, 

^^y  10.  ^.  FORX 

In  an  action      TT\^  n  _,    •     t_-ii       x»         i. 

by  assignees  of  JL  ROVER  for  Certain  Dills  of  exchange. 

whwB^cre         There  were  counts  stating  a  possession  by  tiie 

are  some        bankrupt,  and  a  conversion  in  his  time ;  and  others 

counts  or  ...  •         i       .1  i   •    .^-cn 

causes  of  ac-  Stating  a  possession  by  the  plamtins  as  assignees, 
Sc^iMmkro^**  ^^^  ^  conversion  in  their  time.  There  was  also  a 
might  have  Special  count^  on  which  nothing  finally  turned* 
JJhi«"Sn  stating  a  cause  of  action  for  which  the  bankrupt 
which  he  could  might  have  sued, 
ceedingsunder      Noticc  had  been  given  to  dispute  the  trading,  &c. 

the  commis- 
«ion  are  admis- 
sible in  evi-         Sir  Jamcs  Scarlett  proposed  to  prove  these  facts 

dence.  if  the      «       .1  ••  1     \.i  •     • 

plaintiffs  elect  by  the  proceedings  under  the  commission. 

to  proceed 

only  on  those  -n   -n  r* 

counts  which  jF.  Pollock.  By  the  6  G.  4,  c.  16.  §  92.  the  pro- 
mighthave^^  cccdiugs  are  evidence  only  in  cases  where  thq 
«i8t«ned.  bankrupt  might  have  maintained  the  action.  H^re 
party  tendered  he  could  not,  for  there  are  counts  on  the  possession 
^ToSr' of  the  assignees. 

sible:  Held 

pmy^ughS^*^  Lord  Tenterden  C.  J.  The  proceedings  are 
not  to  be  ai-     evidence  in  actions  which  the  bankrupt  miffht  have 

lowed  to  inter-  ,  ,,  ,  n     1'  n   .t 

pose  with  evi*  orought ;  and  some  of  the  counts  are  of  that 
lAe  puiMse  of  °^'"^^*  On  those  counts,  therefore,  they  are  evi- 
exciuding  it :    dence }  but  if  the  plaintiffs  rely  on  them  as  proo^ 

but  that  It         ^11,,  "^        ,  .  n 

should  be  tuey  must  abandon  the  counts  on  the  possession  oi 
^^^t    the  assignees. 

jnerwards 

Ahown  not  to  be  properly  receiFable. 
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The  facts  in  question  were  then  proved  by  parol       1828. 
evidence.  '  '"^^ 

The  plaintiffs  tendered  in  evidence  the  defend-   and  Others. 

A  A|s|fMr|AAa     ore 

ant's  examination  taken  before  the  commissioners,  v/ 

and  proved  his  hand-writing  to  it.  They  called  no  *^°*^' 
person  present  when  it  was  taken,  from  whom  Pol- 
lock might  have  elicited  the  facts  on  which  he  relied : 
but  he  stated,  that  questions  had  been  put  to  the  de- 
fendant, which  would  have  enabled  him  materially 
to  alter  the  effect  of  his  examination  as  actual]^ 
taken;  that  those  questions,  at  the  desire  of  the 
commissioners,  were  postponed  to  a  later  period  of 
his  examination,  which  was  to  be  continued  on  the 
next  day  ;  that  in  the  interval  he  was  seized  with 
apoplexy,  and  had  never  been  able  to  complete  his 
examination  ;  and  he  claimed  to  be  allowed,  before 
the  examination  was  read,  to  prove  these  facts ;  and 
contended  that  they  would  render  it  inadmissible, 
as  incomplete,  and  requiring  a  qualification  which 
it  never  received. 

Sir  James  Scarlett  objected  to  the  receipt  of  the 
proof  in  this  stage  of  the  cause.  It  must  be  given  as 
part  of  the  defendant's  case  j  and  then  the  examin- 
ation, if  it  be  rendered  objectionable  as  evidence, 
may  be  struck  out  of  the  notes  of  the  evidence. 

Lord  Tenterden  C.  J.  I  give  no  opinion  on 
the  effect  of  the  evidence  suggested ;  but  I  cannot 
admit  it  at  present.  The  inconvenience  of  al- 
lowing the  interposition  of  evidence  out  of  its 
regular  course  would  be  very  great,  (a) 


(a)  In  the  case  of  R.  v.  JVak^eld  and  Others,  tried  before 
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y}^*.        Some  evidence  of  the  kind  mentioned,  but  not 
JoNu       very  strong,  was  afterwards  given,  and  the  exa- 
^J^^f"*^  mination  was  very  little  used  or  relied  on,  the 
»._        case  chiefly  turning  on  another  question  of  fact ; 
but  no  opinion  was  intimated  as  to  the  effect  of  the 
evidence  upon  the  strict  admissibility  of  the  de- 
position. 

Verdict  for  the  plaintiff,  with  leave  to  move 
for  a  nonsuit  on  another  point 


HuUock  B.  at  Lancaster  Lent  assizes,  1827>  which  was  an  indict- 
ment for  abduction,  the  principal  witness  was  said  to  have  been 
married  in  Scotland  to  the,  defendant  Wakefield;  and  nearly  a  day 
was  occupied,  before  she  was  examined,  in  examining  witnesses 
on  both  sides  as  to  the  validity  of  that  marriage  by  the  Scotch 
law,  to  ascertain  whether  she  were  admissible  as  a  witness  or  not. 
This,  therefore,  appears  to  be  one  of  those  matters  of  practice, 
which  depend  rather  on  the  discretion  of  the  presiding  judge,  ap- 
plied to  the  particular  circumstances  of  the  case»  than  on  any 
strict  rule  of  law ;  of  the  same  kind  is  the  plaintiff's  right  of  reply 
where  facts  are  stated  but  no  evidence  actually  given  (Crerar  v. 
SodOf  sup.SS.) ;  and  the  period  at  which  one  of  several  defend- 
ants in  an  action  of  tort,  against  whom  the  plaintiff  has  failed 
to  make  out  any  case,  is  entitled  to  an  acquittal.  Thus  in 
Wright  v.  Paulin,  R.  &  M.  N.  P.  C.  128.  Best  C.  J.  denied  the 
right  of  a  defendant  to  an  acquittal  in  such  a  case,  until  all  the 
evidence  in  favour  of  the  other  defendants  were  gone  through, 
and  the  period  of  taking  the  acquittal  was  deferred  in  conse- 
quence :  while  in  Carpenter  v.  Jones 9  Middlesex  sittings  after 
Trinity  Term  1828,  Lord  Tenterden  C.  J.,  on  a  similar  application, 
after  stating  that  judges  had  certainly  been  much  in  the  habit 
of  refusing  to  direct  an  acquittal  till  all  the  other  witnesses 
have  been  examined,  and  that  it  was  very  often  right  to  do  so, 
said,  that  he  was  nevertheless  of  opinion  that  the  time  of 
taking  such  an  acquittal  is  in  the  discretion  of  the  judge»  and 
that  it  may  be  taken  whenever  it  is  most  convenient.  And 
accordingly,  under  the  particular  circumstances  of  that  case, 
he  allowed  one  defendant  to  be  acquitted  immediately  on  the 
close  of  the  opening  speech  for  the  other  defendants. 
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Sir  James  Scarlett j  Piatt j  and  Joshua  Evans,  for       1828. 
the  plaintiffs.  jones 

and  Othebs, 

F.  Pollock  and  Parke  for  the  defendant  A«gne«,  &c 

Fort. 


A  motion  was  afterwards  made  on  the  point  re- 
served, but  no  notice  was  taken  of  those  stated 
above. 


THWAITES,  Gent.  One  &c.  v.  MACKERSON    Guildhall, 

and  Another.  ^"^  '^- 

Assumpsit.  If  an  attorn^ 

The  action  was  brought  to  recover  the  amount  !*„  his  profw- 
of  an  attorney's  bill.     The  plaintiff  had  acted  as  "o"*^  ^apa- 
attorney  for  the  defendants  in  the  defence  of  a  ab^Und 
cause,  and  had  also  done  other  professional  business  hl**cannot  re^' 
for  them,  and  had  delivered  separate  bills,  the  one  co^^r  for  the 
for  the  defence  of  the  cause,  the  other  for  the  other  items,  without 
business,  which  by  itself  was  not  taxable.    The  first  ^-^n^bifi  for 
bill  was  proved  to  have   been  delivered  in  due  them,  or  in- 
time;   but  the  delivery  of  the  second  was  left  iii*\he«gn©d 
doubtful.  ^iii  ^^Y^y 

for  the  taxable 


business. 


Gumejfy  for  the  plaintiff,  said  that  this  was  im- 
material, the  items  in  that  bill  not  being  taxable. 

Lord  Tenterden  C.  J.     By  themselves  they 
are  not ;  but  they  might  and  ought  to  have  been 
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1828.       included  in  the  other  bill,  and  then  they  would 

Thwaitks     ^^^^  ^^^^  taxable.     It  has  been  repeatedly  held, 

V.         that  an  attorney  cannot  thus  split  his  demand,  and 

an/AwoTHEB.  thereby  exempt  part  of  it  from  taxation.     If  the 

jury  are  of  opinion  that  this  second  bill  was  not 
delivered  a  month  before  the  action,  the  plaintiff 
cannot  recover  upon  it 

Verdict  for  the  defendants,  (a) 

Gurney  and  Bushy  for  the  plaintiffs. 

J.  Williams  and  Patteson  for  the  defendants. 


(a)  Hill  V.  Humphreys,  2  B.  &  P.  343.  Motobray  v.  Flemings 
1 1  East,  285-  Luxmore  v,  Lethbridge,  5B.&  A.  898.  Drew  v. 
aiffbrd,  R.  &  M.   N,  P.  C.  280- 


Guildhall, 
Jufy  14. 

Payment  to  a 
person  found 
ma  merchant's 
counting 
house,  and  ap- 
pearing to  be 
intrusted  with 
the  conduct  of 
the  business 
there,  is  good 
payment  to 
the  mercliant, 
though  it 
turns  out  that 
the  penon 
was  never 
employed  by 
him. 


BARRETT  t;.  DEERE. 

jissuMPSiT  for  goods  sold  and  delivered. 

The  defence  was  payment  There  had  been 
some  disputes  between  the  parties  as  to  certain 
deductions  claimed  by  the  defendant ;  and  the  de- 
fendant sent  TV.  A.  to  pay  the  undisputed  amount, 
and  ordered  him  to  deliver,  at  the  same  time,  a 
letter  stating  his  objections  to  the  items  in  dispute. 
W.  A.  stated,  that  he  went  to  the  plaintiff's 
counting-house,  that  the  counting-house  had  a  part 
railed  off,  and  that  within  that  part  he  found  a 
person  sitting,  with  account-books  near  him,  and 
that  he  gave  him  the  amount  he  was  directed  to 
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pay,  and  the  letter.  The  person  to  whom  he  gave  1828. 
the  money  and  letter  opened  the  letter,  referred 
to  some  of  the  books,  and  then  said  he  could  say 
nothing  as  to  the  contents  of  the  letter ;  that  that 
question  might  remain  open,  but  that  he  would 
give  a  receipt  for  the  sum  actually  paid.  He  ac- 
cordingly gave  a  receipt  in  the  following  form : — 

Received  of  J,  Deere ^  Esq.,  6/.  16^. 

for  Barrett  and  Co. 

W.  Long. 

In  fact,  the  plaintiff  had  no  such  person  as 
W.  Long  in  his  employment,  and  the  money  never 
came  to  his  hands ;  and  it  was  also  proved  that  no 
one,  except  the  plaintiff's  son,  usually  sat  in  the 
counting-house,  and  that  the  money  was  not  paid 
to  him.  Some  attempt  was  made,  but  with  little 
success,  to  prove  that  A.  B.  had  mistaken  the 
plaintiff's  counting-house.  The  money  originally 
in  dispute  had  been  paid  into  court,  and  the  only 
question  now  was.  Whether  there  had  been  a  good 
payment  of  the  6/.  16^.  or  not? 

Lord  Tenterden  C.  J.  The  only  question  for 
the  jury  is.  Whether  the  sum  of  6/.  16^.  was  paid  at 
the  plaintiff's  counting-house  or  not  ?  if  it  was,  the 
defendant  is  entitled  to  a  verdict.  If  he  were  not> 
the  consequences  would  be  very  serious.  In  a  great 
place  of  business  like  this,  no  transactions  could 
be  carried  on,  if  it  were  not  sufficient  for  a  pur- 
chaser to  send  his  money  to  the  seller's  place  of  busi-^ 
ness,  and  pay  it  to  any  person  whom  he  finds  there, 
whether  actually  authorized  to  receive  it  or  not, 
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who  appears  to  be  intrusted  with  the  conduct  of  the 
business.  The  debtor  has  a  right  to  suppose  that 
the  tradesman  has  the  controul  of  his  own  premiseSy 
and  that  he  will  not  allow  persons  to  come  there  and 
intermeddle  in  his  business  without  his  authority.  If^ 
therefore,  the  jury  are  of  opinion  that  the  payment 
was  made  at  the  plaintiff's  counting-house,  their 
verdict  must  be  for  the  defendant 

Verdict  for  the  defendant. 

Gumey  and  F.  Kelly  for  the  plaintiff. 
Campbell  and  Maule  for  the  defendant 


Guildhall, 
Jviy  14. 


LEVY  V.  DOLBELL. 


In  an  action 
against  the 
acceptor  of  a 
bill  of  ez- 
chanee,  who 
pleacfed  his 
discham 
under  the 
Insolvent 


Assumpsit  on  a  bill  of  exchange,  drawn  by  Boy^ 
/on,  and  accepted  by  the  defendant,  payable  to 
Bailey y  and  indorsed  by  Bailey  to  the  plaintiff. 

Pleas,  non  assumpsit^  and  discharge  under  the 
Insolvent  Debtors*  Act 

This  bill,  among  others,  had  been  accepted  by 
fhedl^end^t  ^^^  defendant  for  the  accommodation  of  Boyton^ 
having  misde-  to  whom  Bailey  had  given  value  for  them.  DoU 
bolder  in  his  ^^  had  described  them  correctly  in  his  schedule, 
there  b(M  *°^  ^  *^  ^^  parties,  date,  and  amount  j  but  had  stated 
some  evidence  this  bill  to  be  in  the  hands  of  Mr.  Isaacs  of  Mansel 
«hot"tiat  he   Street y  Goodman* s  Fields,  who  was  an  attorney. 

h^\d  ^^  h     ^^  ^^^^  ^'  ^*  ^^^^  *^™®  belonged  to  the  plaintifi^ 
time;  Held,    and  was  either  in  his  hands  or  those  of  Mr.  Isaacs, 

that  the  true 

question  for  the  jury  was,  Whether  he  did  so  know  the  holder? 
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of  Berry  Street^  St.  Mary  Axe^  as  his  attorney,     ^  l^^y 

and  had  never  been  in  those  of  Mr.  Isaacs  of  Man- 

set  Street.     Some  evidence  was  given  to  show  that 

the  defendant  had  been  informed,  about  the  time 

of  his  going  to  prison,  that  the  bill  was  in  the 

hands  of  Mr.  Isaacs  of  Berry  Street^  as  attorney 

for  the  plaintiff;  the  evidence,  however,  did  not 

distinctly  show  more  than  that  the  defendant  had 

been  told  that  Mr.  Isaacs  had  the  bill,  without  any 

description  to  show  which  of  the  Messrs.  Isaacs 

was  intended. 

On  this  evidence  Gumey  contended  that  the 
plaintiff  was  entitled  to  a  verdict  By  the  pro- 
visions of  the  statute  7  G.  4.  c.  57.  s.  46.  the 
defendant  is  not  entitled  to  be  discharged  except 
as  against  persons  named  in  his  schedule :  he  is 
bound  to  give  notice  to  all  his  creditors ;  and  if  he 
does  not  know  them,  he  must  make  that  appear  to 
the  satisfaction  of  the  court,  as  an  excuse  for  not 
giving  notice  ;  but  if  he  knows  them  at  any  time 
before  the  adjudication,  then,  by  the  express  pro- 
visions of  the  statute,  he  must  insert  them  in  his 
schedule.  In  this  case  there  is  distinct  evidence 
that  he  knew  the  history  of  the  bill  before  he  filed 
his  schedule  at  all,  or  at  least  before  the  adjudica- 
tion ;  and  with  this  knowledge  he  misdescribed  the 
holder. 

Sir  James  Scarlett.  It  has  been  repeatedly  de- 
cided (a),  that  if  the  bill  is  faithfully  described,  and 

(a)  Forman  v.  Drevo^  4  B.  &  C.  15.  Woody.  Jotoett,  ib.  20.  n. 
Reetfes  t.  Lambert,  ib.  214.  Nias  t.  Nichohon,  R.  &  M.  N.  P.  C 
S22. 
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l^^ij  *'^®  ^^^^  information  given  as  to  the  holder  whicli 
the  insolvent  can  give,  it  is  sufficient,  though  ic 
fact  there  be  some  inaccuracy  in  the  description  oi 
the  creditor ;  or  even,  as  in  the  case  of  Nias  v. 
Nicholson^  in  that  of  the  instrument  itself.  The 
real  question  is.  Whether  the  insolvent  intended  a 
fraud  ?  and  the  true  issue,  whether  the  defendant, 
when  he  made  out  his  schedule,  purposely  con- 
cealed the  name  of  the  real  holder,  with  intent  to 
evade  opposition  by  him. 

Lord  Tenterden  C.  J.  There  is  evidence  in 
this  case  tending  to  show  that  the  defendant  knew 
the  true  holder  of  the  bill  at  the  time  that  he  in- 
serted the  erroneous  description  in  his  schedule. 
As  that  is  the  case,  I  think  the  proper  question  for 
the  jury  is,  whether  he  did  so  or  not.  The  evidence 
is  by  no  means  conclusive.  1^ Bailey  only  told  him 
that  the  bill  was  in  the  hands  of  Isaacs,  an  attorney, 
he  might  reasonably  suppose  that  Isaacs  of  Mansel 
Street  was  the  person  meant,  and  then  it  will  be  a 
case  of  mistake ;  if  he  were  told  th^Xlsaacs  oi  Berry 
Street  had  it,  then  he  has  mis-stated  the  holder  with 
knowledge  who  he  was.  There  appears  to  be  no 
motive  for  his  doing  so ;  but  it  is  for  the  jury  to  say 
which  of  these  is  the  truth  ;  and  in  the  former  case 
the  verdict  must  be  in  his  favour,  in  the  latter 
against  him. 

Verdict  for  the  defendant 

Gumey  and  Joshua  Evans  for  the  plaintiff! 
Sir  James  Scarlett  ^nd  Chitty  for  the  defendant 
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1828. 


NAYLOR  and  Others  v.  TAYLOR.  Guildhall, 

Ju/y  16. 

Assumpsit  on  a  policy  of  insurance  on  goods  on  a  blockading 
board  the  ship  Monarch,   "  at  and  from  Liverpool,  iXS»riie  at 
to   any  port  or  ports,  place  or  places,  in  the  river  any  distance 
t^laie  ;  in  the  event  of  blockade,  or  being  ordered  shutting  up 
^ff*  the  river  Platen  with  liberty  to  proceed  to  any  y^cf^ 
other  port  in  South  America.^*     Loss  by  capture,     provided  it 
The  policy  was  effected  on  the  4th  o£  March,  8trm:t°any 
18^6,  and  the  voyage  commenced  on  the  12th  of  Si'^^lLf^* 
^ctr^ch.  On  the  18  th  of  February^  1826,  it  had  been  considered  as 
'Notified  in  the  London  Gazette,  that  the  Emperor  ^llg  bl^ch 
p^  Sr^zil  had  instituted  a  blockade  "  of  the  ports  ^^'''^jji^^f^' 
^^  tHe  river  Plate  belonging  to  the  government  of  tuaiiy  comes  * 
^^^^T^os  Ayresr     The  Monarch  proceeded  to  the  SJaptii^tir 
^V'er*  Plate,  and  when  off  Monte  Video,  a  port  in  the  squadron, 
*"^t   river  belonging  to  the  Brazilian  government,  itancw^ere* 
she   f  ^11  in  ^\^  the  blockading  squadron,  and  was  p^jent^^an 
^I^tured  for  an  alleged  breach  of  the  blockade,  would  have 
.    ^    Monarch  could  have  gone  to  Monte  Video  Whether  that 
.  ^^^V^out  opposition ;  but  evidence  was  given  for  the  ^j^^^^^? 
P^**J>ose  of  showing  that  her  intention  was  to  go  to  squadron, 
mos  Ayres.     Being  ordered  to  Rio  Janeiro  for  ^i^m?  ^^e 
emnation,  and  proceeding  thither  with  a  Bra-  actually  igno- 
}  crew  on  board,  five  of  the  English  crew  rose  being  so,  not 
°5^^  tilie  captors  (twenty-two  in  number),^  retook  the  ^*y^"|  ^^' 
^J>,  and  brought  it  to  England.      The  recapture 
^^  on  the  21st  oi  Judy.     In  August  the  assured. 


ing  no  notice  of  the  recapture,  gave  notice  of 
^^tidonment,  and    commenced    their  action    in 


206  CASES  AT  NISI  PRIUS,  K.  B. 

y2^^^Lj  -ffi&ry  Term  1827,  before  which  time  the  vessel 
Naylob  and  cargo  had  returned  to  England. 
and  Otue&s  Several  questions  were  made ;  as  to  the  infringe- 
Tayloe,  ment  of  the  blockade  by  the  Monarch  ;  as  to  the 
right  of  the  crew  to  retake  the  ship  when  she  waa 
proceeding  to  Rio  Janeiro  for  the  purpose  of  a  judi- 
cial investigation  of  the  propriety  of  the  capture ; 
as  to  the  right  of  the  assured  to  treat  it  as  a  total 
loss,  when  the  goods  were  returned  to  them  ;  as  to 
the  duty  of  sending  them  by  another  ship  to  their 
destination ;  as  to  the  duty  of  the  crew  of  the 
Monarch  after  the  recapture,  to  proceed  with  the 
cargo  to  SoiUh  America  ;  and  as  to  the  effect  of 
the  notice  of  abandonment,  given,  as  it  was  in  fact, 
after  the  recapture,  and  the  commencement  of  the 
action  taking  place,  as  it  did,  after  the  arrival  of  the 
goods  in  England. 

All  the  latter  questions  being  matters  of  law, 
the  only  question  on  which  any  directions  were 
given  in  this  stage  of  the  case  related  to  the 
breach  of  the  blockade. 

Campbell  contended  that  no  breach  was  proved. 
It  does  not  appear  that  there  was  any  port  to  which 
the  notified  blockade  applied  nearer  than  Buenos 
Ayres  itself)  which  was  one  hundred  miles  distant, 
and  more,  from  the  place  of  capture.  A  blockade 
cannot  properly  exist  at  such  a  distance ;  or,  at 
least,  vessels  cannot  understand  that  it  does  so, 
and  are  not  guilty  of  a  breach  of  the  blockade, 
unless  they  receive  notice  which  is  the  blockad- 
ing squadron,  and  persist,  in  defiance  of  it,  in 
attempting  to  go  to  the  poil  in  question.  In 
this  case,  therefore,  the  Brazilian  fleet  should  have 
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intimated  to  the  Monarch  the  continuance  of  the  1828. 

blockade,  and  that  it  extended  to  the  point  where  Nayloe 

th^y  were  :  till  they  did  so,  they  had  no  right  to  take  and  Othem 

the  ship,  and  there  was  no  breach  of  the  blockade.  Taylob. 

XoRD  Tenterden  C.  J.    I  can  leave  no  question 
to   the  jury  except  this :  Did  the  Monarch  break 
the  blockade  or  not  ?  or,  in  other  words.  Ought  she, 
if^lien  she  came  in  sight  of  the  blockading  squadron, 
to  have  enquired  whether  it  were  such  or  not,  and 
not  to  have  pursued  her  voyage  without  gaining 
thst  information  ?    The  distance  of  the  blockading 
fleet  from  the  ports  declared  in  blockade  is  cer- 
tainly considerable ;  but  I  know  no  precise  limit  of 
distance  which  can  be  fixed.     I  should  say,  as  at 
present  advised,  that  the  blockading  fleet  may  lie  at 
^Dy  distance  convenient  for  shutting  up  the  port 
blockaded,  not  obstructing  any  other;  and  that 
^as  the  case  here ;  for  Monte  Video  was  open,  and 
^e  do  not  learn  that  there  were  any  ports  not  in  a 
state  of  blockade  higher  up  the  river.     I  thinks 
tiierefore,  that  the  blockading  fleet  might  lawfully 
^e  stationed  off  Monte  Video.     If  so,  as  the  ship 
*eft  England  with  knowledge  of  the  blockade,  I 
*hiuk  a  prudent  man  would  have  enquired  whether 
that  was  the  blockading  squadron.     If  you  think 
^at  the  captain   ought  to  have   done  so,  your 
^^rdict  should  be  for  the  defendant ;  if  not,  it  will 
^    for  the  plaintiffs,  and  the  other  questions  will 
^^r^ain  open  for  discussion. 

Verdict  for  the  plaintiffs,  {a) 

C  ^)  See  2  Rob.  Adm.  Rep.  110.  The  Neptune.  5Rob.Adiiu 
76.  The  Spes  and  Irene  ;  and  262.  The  Shepherdess. 
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1828. 


NAYLoa 
aind  Othebs 

V, 

Taylor. 


Campbell  and  R.  Scarlett  for  the  plaintiffs. 

Sir  James  Scarlett  and  Alderson  for   the  d< 
fendant. 

Sir  James  Scarlett  afterwards  moved  for  a  no 
suit  or  a  new  trial,  on  the  grounds  reserved 
Nisi  Prius  only,  and  a  rule  was  granted,  which 
still  pending. 


Guildhall, 
Julj/  17. 


BEST  V.  SAUNDERS. 


In  cases  where  ^S8 UMPSIT  for  Y^UmBge. 

^""bfe  b^  The  action  was  brought  by  the  captain  of  t&* 

the  consignee  ship  AlUou  against  the  defendant,  as  consignee  m 
to  the  mafter  ^  cargo  of  sugar  from  the  Mauritius.  The  cajgc 
of  a  ship,  the   ^as  shipped  under  a  bill  of  lading,  "  to  SaunderB 

or  his  assigns,  paying  freight  for  the  said  goods, 

as  per   charter-party,  with  primage  and  avenge 

accustomed,'*     and    delivery    was    made    under 

ly^justed*^  Saunders's  indorsement.      The  bUls  were  in  the 

common  printed  form,  and  the  words  quoted  were 
expressed  tfat  in  the  printed  part.  There  was  in  fact  no  charter- 
weretobe  '  P^^y,  but  the  coutract  between  the  ship-owoei 
delivered  to     and  the  consignee  was  for  5/.  per  ton  freight;  and 

the  consignee,        ^,  .  -j    •       -^  ..  .        " 

*'  he  paying      nothmg  was  said  in  It  respecting  primage  or  any 

freight  for  the 
same  as  per 

charter-party,  with  primage  and  average  accustomed:"  Held,  that  the  master  mi 
entitled  to  receive  primage  from  the  consignee :  although  the  contract  between  tfie 
ship-owner  and  the  agents  of  the  consignee  (there  being  no  charter-party)  was  for  5Ci 
per  ton  freight,  and  did  not  notice  primage ;  and  although  the  master  contracted  widi 
the  ship-owner  to  receive  a  sum  certain  **  in  lieu  of  all  cabin  and  other  allowtnoei^ 
to  commence  from  the  day  of  victualling  the  ship,  and  for  which  he  is  to  mesi  tbe 
oflBcers." 


master  may 
maintain  an 
action  for  it, 
thoueh  the 
freight  has 
^n  fl 

adji 

Where  the 
bill  of  lading 
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>ther  charges.  This  contract  was  communicated  ^  1828. 
o  the  shippers,  who  were  the  general  agents  and 
>artners  of  the  consignee,  the  defendant.  The 
ihip  Albion  had  originally  gone  out  with  convicts 
o  New  Soulh  Wales ^  and  took  in  the  cargo  in 
luestion  on  her  return  homewards ;  and  the 
agreement  of  the  plaintiff  with  the  owner,  which 
^as  made  before  the  ship  left  England  for  New 
^outh  TVales,  provided  that  the  plaintiff  should 
*  receive  10/.  per  calendar  month  in  full  for  wages, 
Lnd  150/.  for  all  cabin  or  other  allowances,  to  com- 
nence  from  the  day  of  victualling  the  ship,  and  for 
^hich  he  is  to  mess  the  chief  and  second  officers 
br  the  whole  voyage,  and  the  surgeon  outwards, 
md  also  the  surgeon  homewards,  if  he  brings  one, 
^nd  that  he  should  receive  three  sicca  rupees  per 
lay  in  full  for  all  shore  expences  during  the  time 
-he  ship  is  detained  in  India  and  New  South 
^ck$.*^  On  the  arrival  of  the  ship,  the  ship- 
owner received  primage  as  well  as  freight  on  some 
goods  which  were  shipped  without  any  antecedent 
^^ontract,  and  paid  that  primage  to  the  plaintiff: 
hut  he  settled  his  freight  account  with  the  de- 
fetidant,  by  receiving  the  51.  per  ton  and  no  more 
from  him  ;  and  he  made  no  payment  to  the  plaintiff 
^  for  primage  on  that  part  of  the  cargo.  Evidence 
^as  given  as  to  the  usage  of  the  Mauritius  trade 
^ith  respect  to  primage  ;  and  it  appeared,  though 
^ot  very  distinctly,  to  be  usual  to  receive  it  at  the 
^^te  of  51.  per  cent,  on  the  freight,  unless  there 
^cre  a  stipulation,  or  something  amounting  to  one, 
'^  the  contrary.  In  practice,  primage,  when  due, 
^^  generally  included  in  the  freight  account,  and 
^^'anced  with  it 
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1828.  Sir  James  Scarlett  for  the  defendant,     Ther^ 

are  many  objections  to  the  plaintifTs  recovery  io^ 
this  case.     He  can  maintain  no  action  for  primage 
by  itself,  even  if  it  be  due  ;  but  either  he  must 
for  freight  as  the  owner's  agent,  and  then  he  m 
include  his  primage,  or  the  owner  may  sue 
freight  and  primage,  and  then  he  will  be  accouisi 
able  to  the  master  for  the  latter.     But  here  ^k 
primage  is  due.     The  bill  of  lading  does  not  maSi 
it  so.     It  is  a  contract  by  the  master  who  signal, 
to  deliver  on  certain  terms ;  but  it  is  no  contnaK< 
on  the  part  of  the  defendant,  and  he,  therefore^  j 
not   bound   by   the  words    ^^  with  primage   m^n^i 
average  accustomed ;"  and  if  he  is,  those  word^  io 
the  printed  form  must  be  understood  merely    to 
mean  that  the  primage,  if  any  be  due,  shall     be 
paid  at  the  usual  rate,  not  to  affect  the  quesfcioo 
whether  any  is  due  at  all.     That  question,  by  tAe 
words  of  the  bill  of  lading  itself,  if  that  is  bindii^ 
depends  on  the  charter-party,   or  the   contract 
which  is  equivalent  to  it ;  and  of  course,  if  the  bill 
of  lading  is  not  binding,  the  contract  between  ii^ 
shipper  and  owner  is  to  give  the  rule.     That  con- 
tract is  for  a  payment  of  51.  per  ton  simply,  and 
therefore  excludes  all  other  charges  ;  and,  in  factf 
the  amount    has   been  settled   on   that  footiogr 
without  any  claim  for  primage.     But  even  if  there 
were  any  right  to  primage,  as  between  the  owner 
and  the  defendant,  the  plaintiff  can  have  no  claioif 
for  he  has  agreed  to  take  a  sum  certain  in  lieu  of 
his  allowances,  and  primage  is  one  of  them.    On 
all  these  grounds  the  action  must  fail :  the  primage 
and  freight  cannot  be  separated ;  the  defendant  has 
entered  into  no  contract  to  pay  primage^  bu^  on 
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the  contrary,  is  to  pay  a  fixed  sum,  which  does  not 
comprehend  it ;  and  the  plaintiff,  at  all  events,  is 
Hot  entitled  to  receive  it,  for  he  has  taken  a  fixed  »• 

sum  la  lieu  of  it. 

jF.  Pollock  for  the  plaintiff.  There  is  no  reason 
why  two  contracts  should  not  be  considered  to 
arise  on  the  bill  of  lading ;  one  to  pay  freight  to 
the  owner,  the  other  to  pay  primage  to  the  master. 
The  roaster  generally  has  that  right,  and  it  is  pro- 
vided for  here  by  the  bill  of  lading.  It  is  not  af- 
iected  by  the  agreement  between  the  merchant 
and  the  owner,  for  that  does  not  exclude  the 
tnaster's  right  to  primage,  though  it  does  not 
provide  for  it  And  the  agreement  between  the 
pkuntiff  and  his  owner  does  not  affect  it,  for  the 
•*  other  allowances'*  there  spoken  of,  the  only 
^ords  which  can  possibly  be  applied  to  it,  must, 
in  sound  construction,  be  held  to  mean  other  al- 
lowances in  the  nature  of  cabin  and  shore  money  } 
and  if  so,  they  have  nothing  to  do  with  primage. 

Lord  Tenterden  C.  J.  A  party  taking  goods 
under  a  bill  of  lading  must  be  considered  as  re- 
ceiving them  on  the  terms  of  that  bill.  The  argu- 
ment, therefore,  that  the  defendant  has  entered  into 
no  such  contract,  fails.  The  terms  of  the  bill  of 
lading  state,  that  the  delivery  is  to  be  on  the  pay- 
ment of  primage  and  average  accustomed.  That 
at  least  throws  on  the  defendant  the  burden  of 
proving  that  there  were  circumstances  to  defeat 
the  operation  of  these  words  :  for  I  am  of  opinion 
that  the  plaintiff,  if  entitled  to  receive  primage, 
may  maintain  this  action  for  it,  although  the  freight 


212  CASES  AT  NISI  PRIUS,  K.B. 

• 

1828.       has  been  separately  adjusted.     Primage  is  an  oh 

3g'g^        charge,    and  clearly  in  its  origin  payable  to  th< 

»•  master.     It  is  called  in  old  books  hat  money ^  anc 

la  contribution  des  chausses  ou  pot  du  vin  du  maitre  ^ 

phrases  which  clearly  refer  to  a  personal  coUectioi 

by  the  master ;  and  I  am  sure  there  are  old  pre 

cedents,   like  the  present,   of  actions  brought  bj 

the  master  for  primage  only.     Still  the  defendan 

,  .  may  shew  circumstances  to  defeat    the  master*! 

right.  If,  by  the  contract  between  the  owner  anc 
the  master,  the  master  is  not  to  receive  primage 
he  can  maintain  no  action  for  it,  whatever  th< 
owner  may;  and  I  think  that  cases,  also,  maj 
arise,  when  a  contract  between  the  owner  anc 
shipper,  which  excludes  primage,  may  be  brough 
to  the  knowledge  of  the  master,  and  prevent  hin 
from  having  any  right  to  claim  it.  It  is  a  questic 
for  the  jury,  whether  either  of  these  defences  i 
substantiated  here;  I  incline  to  think  they  ar 
not.  The  words  "  other  allowances,'*  especiaUL 
when  we  look  to  the  time  at  which  the  services  fc 
be  rendered  in  return  for  them  are  to  commence 
and  the  nature  of  those  services,  seem  rather  to 
refer  to  allowances  like  cabin  and  shore  money  than 
to  those  of  a  different  description  ;  and  if  so,  that 
agreement  does  not  touch  the  question  of  primage; 
The  contract  between  the  owner  and  merchant 
stipulates  for  freight  at  51.  per  ton  ;  and  though  it 
says  nothing  about  primage,  it  does  not  expressly 
exclude  it.  This  contract  is  communicated  to  the 
agents  of  the  merchant,  and  they  ship  the  goods 
without  striking  out  the  words  "  with  primage 
and  average  accustomed.**  The  bill  of  lading, 
which  contains  those  words,  is  strongly  in  favour 
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of  the  plaintiff's  claim  :  it  is  for  the  jury  to  say       1828. 
^vhether  their  operation  is  defeated. 

The  jury,  which  was  special,  intimated  a  strong 
opinion  that,  wherever  primage  was  not  to  be  paid, 
ilie  usage  was  to  strike  out  those  words,  and  im- 
mediately found  a  verdict  for  the  plainti£^ 

F.  PoUocJc  and  HoU  for  the  plaintiff. 

Sir  James  Scarletty  Parker  and  Rumhall  for  the 
defendant 


A  motion  was  afterwards  made  for  a  new  trial, 
on  all  the  grounds  taken  at  rust  pritts,  but  the 
court  refused  to  grant  a  rule. 


See  Charleton  v.  CoUnoorthf  R.  &  M.  N.  P.  C.  175. 
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1838. 


GoiLDRALi,         WHITMORE  and  Aaother  v.  WILKS. 

OeUi*. 
Tbederktoa  jissUMPSIT. 

tee^  who  exe-  The  action  was  brought  in  the  name  of  the 
cn^iy*by^^*^  treasurers  to  the  trustees  appointed  under  the  act 
deputy  ap-  of  50  G.  S.  c.  149.,  for  lighting  and  paving  the 
Efmseif,  is^not  parish  of  St.  Lukc^s  in  the  county  of  MiddlescJff 
responsible  in  aeainst  the  defendant  as  clerk  to  the  same  trustees. 

damages  for      ^o  .  i         i    /•      i  •  • 

losses  occa-  There  were  counts  charging  the  defendant  with 
DMitj^nL^or  negligence  in  his  oflBce,  and  there  was  also  a  count 
"^^^T^^*^  for  money  had  and  received, 
if  they  were'  The  defendant  had  not  personally  attended  to 
ture  th  J  they  ^^^  execution  of  his  office,  but  had  employed  a  clerk 
only  became  of  the  name  of  Mtlne^  through  whose  malversation 
the  trustees  in  his  officc,  the  losses  now  sought  to  be  recovered 
through  nw;!;.  agaiust  the  defendant  had  occurred.     Milne  at- 

gence  on  tneur     ^ 

own  part.       tended  at  an  office,  or  board-room  of  the  trustees, 
money  befong-  ^"^  transacted  all  the  business  of  the  clerk, 
ingtothe  There  were  two  charges  for  money  had  and 

trustees,  and  .  °  •' 

actually  re-     received. 

ceived  by  the 

deputy ;  but  which  only  came  into  his  hands  by  reason  of  an  irregular  act  of  the 

trustees,  which  the  deputy  had  prevailed*  upon  them  to  commit. 

But  he  is  answerable  for  sums  of  money  which  the  trustees  had  ordered  him  to 
receive,  although  not  in  his  capacity  of  clerk,  if  those  sums  be  actually  paid  to  the 
deputy  at  the  office,  although  the  deputy  had  no  particular  authority  to  receive  them ; 
if  the  clerk  had,  at  the  time,  reasonable  ground  to  believe  that  the  payment  would 
actually  be  made  to  the  deputy  at  the  office. 

The  trustees  being  empowered  hj  act  of  parliament  to  sue  and  be  sued  in  the  name 
of  their  treasurer  for  the  time  bemg,  a  trustee  is  not  a  competent  witness  for  the 
plaintiff  in  an  action  so  brought. 

Where  the  trustees  have  been  changed  since  the  cause  of  action  accrued,  and  new 
treasurers  have  been  appointed  since  the  change  of  trustees,  an  action  can  be  main- 
tained in  the  name  of  the  new  treasurers ;  the  act  of  parliament  providing  that  actiona 
mav  be  brought  by  the  treasurer  for  the  time  being,  and  that  they  shall  not  abate  or  be 
discontinued  by  his  death  or  removal,  and  that  the  treasurer  for  the  time  being  shall 
alwajrs  be  deemed  plaintiff  or  defendant  in  every  action. 


AFTER  TRINITY  TERM,  9  GEO.  IV.  215 

The  first  arose  under  the  following  circum-       1828. 
stances.    Sirmott  contracted  with  the  parish  for   whitmorb 
sweeping  the  streets  for  the  year  1826,  and  was  to  and  Anothkb 
pay  \050L  by  three  instalments.     By  the  terms  of     Wiuw. 
the  contract  he  was  to  pay  the  instalments  at  fixed 
times  to  Wilks.     In  fact,  he  paid  the  first  instal- 
ment of  d50il,  some  days  after  it  became  due,  to 
MUne  at  the  board->room;  and  Milne  never  ac- 
counting for  it,  this  was  one  of  the  sums  with 
which  the  plaintiffi  sought  to  charge  the  defendant. 
It  was  no  part  of  Wilks* s  duty,  by  virtue  of  his 
office  as  clerk,  to  receive  monies :   but  all  pay- 
ments were  to  be  made  according  to  the  order  of 
the  trustees.     The  subsequent  instalments  were 
paid  to  fFilks  himself,  according  to  the  terms  of 
the  contract:  and  for  these  he  had  duly  accounted. 

The  other  charge  of  money  had  and  received, 
was  for  a  sum  of  375L  The  paving  and  lighting 
accounts  were  kept  separate,  and  there'  were 
difierent  bankers  for  the  two:  but  this  sum  of 
97^^*  had  been  erroneously  placed  to  the  wrong 
account.  By  the  provisions  of  the  act  of 
parliament,  all  orders  for  payment  of  money 
ought  to  be  signed  by  three  trustees  at  least  at  a 
meeting.  Mibie^  however,  had  prevailed  on  three 
trustees  separately  at  their  respective  houses,  to 
sign  an  order  on  the  bankers,  to  whom  the  37^^- 
had  been  paid,  to  pay  that  money  over  to  him,  on 
the  pretence  of  transferring  it  to  the  right  account: 
and  having  obtained  the  order,  he  received  the 
money  from  one  banker,  but  never  paid  it  over  to 
the  other,  or  accounted  for  it 

Besides  these,  there  were  charges  of  negligence 

q2 
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1828.  in  not  causing  the  ledgers  and  cash  books  to  be 
Whitmoie  regularly  kept,  which,  however,  did  not  become 
and  Another  material,  as  from  the  neglect  of  the  trustees  to 
WiLKs.  inspect  or  call  for  any  such  books,  they  would  not 
the  less  have  been  exposed  to  loss,  had  such  books 
been  in  existence :  and  there  was  another  charge 
of  negligence,  arising  under  the  following  circum- 
stances. Several  checks  had  been  paid  by  the 
bankers,  which,  when  paid,  purported  to  be  for 
larger  sums  than  those  really  due  to  the  parties 
named  in  them.  These  checks  were  made  out 
by  Milne :  it  did  not  distinctly  appear  whether  they 
were  originally  made  out  by  him  for  the  larger 
sums  actually  paid,  or  whether  they  were  made 
out  for  the  true  sums,  but  in  such  a  manner  that 
they  might  easily  be  altered  afterwards  by  the 
insertion  of  other  words :  for  instance,  a  check 
drawn  for  fifty  pounds  by  the  insertion  of  "  one 
hundred"  before  the  **  fifty,"  and  so  in  other 
cases.  It  rather  appeared,  however,  that  this 
latter  was  the  case  ;  that  the  checks,  the  body  of 
which  was  engraved,  were  presented  to  the  trustees 
for  signature,  with  the  correct  sums  inserted,  but 
with  blank  spaces  left  before  the  sum ;  and  then 
that  the  trustees  merely  signed  the  check  without 
drawing  their  pens  over  the  blank  spaces,  or  in 
any  way  preventing  the  subsequent  insertion  of 
other  words  there :  and  that  Milne  afterwards 
filled  up  the  blanks  so  as  to  increase  the  sum 
apparently  ordered  to  be  paid,  and  the  bankers 
actually  paid  such  larger  sum.  The  trustees  now 
claimed  a  compensation  in  damages  for  the  loss 
thus  incurred,  on  the  ground  that  this  was  a 
negligent  discharge  of  the  clerk's  duty,  who  ought 
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^o  have  made  out  the  checks  in  such  a  form  as  to       1828. 
Tender  such  a  fraud  difficult  or  impossible.  Whitmoee 

and  ANOTBEm 

On  CampbelPs  proceeding  to  give  the  evidence  Wilks. 
in  support  of  this  part  of  the  charge.  Lord  Ten- 
TERDEN  C.  J.  interposed  and  said,  he  thought  it 
could  not  be  supported  against  the  defendant  The 
defendant,  when  he  employs  a  clerk  to  transact 
the  business  of  the  office  for  him,  has  a  right  to 
suppose  that  the  trustees  will  do  their  duty. 
There  are  two  ways  in  which  the  loss  may  have 
happened.  Milne  may  have  originally  made  out 
the  checks  for  the  sums  finally  appearing  upon 
them,  and  then,  independently  of  any  difficulty  in 
charging  fVilks  for  such  an  act,  the  trustees  are  in 
fault  for  having  signed  checks  for  demands,  which 
they  knew,  or  ought  to  have  known,  not  to  be 
due  from  them.  If  this  was  not  the  case,  the 
checks  must  have  been  brought  to  them  for  the 
right  amount,  but  in  such  a  form,  and  with  blank 
spaces  so  left,  that  words  might  easily  be  inter- 
polated into  them.  In  this  case,  the  trustees,  as 
men  of  business,  ought,  when  they  signed,  to  have 
filled  up  the  blanks  in  some  manner,  so  as  to 
prevent  this  danger.  This,  if  the  checks  were 
originally  right,  they  have  not  done ;  and  it  is 
in  consequence  that  the  alteration  was  feasible. 
On  either  supposition,  therefore,  the  loss  is  occa- 
sioned by  their  own  fault,  and  I  think  they  cannot 
charge  the  defendant  with  the  consequences.  I 
will  take  a  note,  however,  that  I  refused  your 
evidence  on  this  point. 

Afterwards,  in  summing  up  to  the  jury,  Lord 
Tenterden  said.  With  respect  to  the  complaint 

q3 
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1828.  for  preparing  the  checks  so  as  to  be  alterable,  I 
Whitmoii  h^ve  already  given  my  opinion  that  Wilks  is  not 
and  Anothee  chargeable  on  that  head :  for  he  had  a  right  to 
W1LK8.  suppose  that  the  trustees  would  discharge  tlieir 
duty  as  men  of  business,  and  according  to  the 
course  of  their  practice.  With  respect  to  the 
charge  of  general  negligence  (a),  I  think  myself 
bound  to  say,  that  no  one  ought  to  be  called  on 
to  answer  so  general  a  charge  in  a  court  of 
justice :  but  waiving  that  objection,  the  defendant 
cannot  here  be  held  liable  on  this  charge,  for  all 
negligence  of  the  kind  imputed  to  him,  has  either 
.  not  been  prejudicial  to  the  trustees,  or  has  been 
accompanied  and  rendered  mischievous  only  by 
equal  negligence  on  their  part  The  only  real 
question,  therefore,  is  as  to  the  two  sums  of  S'JSL 
and  350/.,  on  the  count  for  money  had  and  re- 
ceived. I  think  the  plaintiffs  are  not  entitled  to 
recover  the  375/.  The  trustees  are  prevailed  upon 
by  MUnCf  irregularly  to  sign  the  order  for  that 
sum.  They  ought  not,  by  the  provisions  of  their 
act,  to  have  done  so,  except  at  a  meeting:  but 
Milne  prevails  on  them,  and  they  vdo  it  This 
was  an  act  clearly  out  of  the  scope  of  Mibie*B 
duty  to  fVilkSt  or  of  fVilks's  to  the  trustees ;  I 
think,  therefore,  that  Wilks  is  not  answerable  for 
it,  for  it  was  without  the  duties  which  Wilks  had 
appointed  Mibw  to  perform,  and  for  which  he 
had  constituted  him  his  agent.    As  to  the  SSOl^ 


{a)  One  of  the  coudU  stated  in  the  most  general  terms  that 
he  undertook  to  condvict  himself  carefully,  and  laid  as  a  breach 
that  he  conducted  himself  negh'gently,  whereby  the  plaintifi 
were  damnified  in  certain  specified  manners. 
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the  question  is  different ;  and  I  would  leave  it  to       1828. 
you  to  say,  whether   WilkSy   under  the  circum-    WHrricote 
stances,  would  have  reason  to  suppose  that  Sinnott  "^  Anothwi 
would  pay  the  money  at  that  time  to  Milne  at  the      Wilm, 
board-room  on  that  account     If  you  think  that  a 
reasonable  supposition,  then    Wilks^  who  placed 
Milne  there,  would  be  answerable  for  the  sum  86 
received  by  him :  if  the  supposition  is  not  reason- 
able, then  Milne  had  no  authority  from  him  to 
receive  the  money,  and  he  is  not  answerable. 

Tlie  jury,  which  was  special,  found  a 
verdict  for  the  plaintiff  for  350/.,  on  the 
count  for  money  had  and  received. 


It  was  provided  by  the  158th  section  of  the 
St  Luke's  paving  act  '*  that  the  trustees  to  be  ap- 
pointed under  this  act  shall  and  may  sue  and  be 
sued,  and  take  all  bonds  and  securities,  in  the  name 
or  names  of  their  treasurer  or  treasurers,  clerk  or 
clerks,  for  the  time  being,  to  be  appointed  under 
this  act ;  and  that  no  action  or  suit  which  may  be 
brought  by  or  against  the  said  trustees  or  any  of 
them  in  relation  to  this  act  in  the  name  of  liieir 
treasurer  or  treasurers,  clerk  or  clerks,  shall  abate 
or  be  discontinued  by  the  death  or  removal  of  such 
treasurer  or  treasurers,  clerk  or  clerks,  or  by  the  act 
of  him  or  them,  without  the  consent  of  the  said 
trustees,  as  the  case  may  be ;  but  the  treasurer  or 
treasurers,  clerk  or  clerks,  for  the  time  being,  shall 
always  be  deemed  plaintiff  or  plaintiiis,  defendant  or 
defendants,  in  every  action  or  suit,  as  the  case  may 
be.''    T*he  section  further  contained  a  proviso  for 
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1828.       reimbursing  such  treasurer,  &c.  his  costs,  out  of  the 

WHiTMoaB    iiionies  raised  under  the  act.     The  159th  section 

and  Another  contained  the  common  provision  for  making  pa^ 

W1LK8.       rishioners  competent   witnesses,   notwithstanding 

their  liability  to  rates. 

The  trustees  took  no  benefit  whatever  under  the 
act 

One  of  the  trustees  was  called  as  a  witness  on 
the  part  of  the  plaintiffs. 

Sir  James  Scarlett  objected  to  his  admissibility^ 
as  being  in  substance  a  plaintiff  himself.  The 
trustees  are  to  sue  in  the  name  of  the  treasurers, 
they,  therefore,  are  the  real  plaintiffs ;  though,  to 
prevent  inconvenience  arising  from  their  number, 
they  are  to  use  the  name  of  the  treasurer. 

Campbell.  The  trustee  is  not  a  plaintiff  on  the 
record,  and  not  therefore  disqualified  as  such :  nor 
as  an  inhabitant,  for  the  159th  section  provides 
against  that  He  is  not  a  plaintiff  at  all ;  for  the 
158th  section  says,  that  the  treasurers  are  to  be 
deemed  the  plaintiffs ;  and  one  object  of  that  pro- 
vision must  have  been  to  obviate  such  an  objection 
as  the  present.  Besides,  it  has  been  held  in  actions 
by  a  corporation,  that  a  corporator,  if  not  bene- 
ficially interested  as  such,  may  be  a  witness  for 
the  corporation.  Here  the  same  principle  must 
apply :  the  trustee  has  no  beneficial  interest,  and 
the  body  of  which  he  is  a  member,  although  not  a 
corporation,  has  much  of  the  same  character. 

Lord  Tenterden  C.  J.  The  words  relied  on, 
<<  that  the  treasurers  shall  be  deemed  the  plaintiffs,'' 
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come  after  the  provision  against  the  abatement  of      1828. 
^uits ;  and  must  be  understood,  I  think,  with  re-    whitmore 
ference  to  it.     I  am  very  strongly  inclined  to  »°<l  Anothm 
tliink  the  witness  inadmissible  ;  but  it  will  be  more      Wilm. 
c^onvenient  to  receive  his  evidence,  and  give  the 
defendant  leave  to  move  upon   it,    than  to   ex- 
^:lude  it. 

The  witness  was  then  examined ;  but  his  evi- 
€3ence  only  related  to  the  375/.,  on  which  the 
X>lAiDtiff  did  not  get  a  verdict. 


All  the  defaults  complained  of  took  place  before 
the  year  1827*  Twenty- two  of  the  trustees  pre- 
viously in  office,  went  out  of  office  at  Midsummer 
1827,  and  new  ones  were  elected.  The  plaintifl^ 
were  not  appointed  treasurers  till  November,  1827* 

Sir  James  Scarlett  submitted  that  the  plaintiffs 
ought  to  be  nonsuited.  They  never  were  trea- 
surers to  the  trustees  in  whose  time  the  default 
took  place.  It  is  clear  that  without  the  clause  in 
the  act  (s.  158.  cited  above)  the  present  trustees 
could  not  maintain  this  action.  The  clause  does 
not  mend  their  situation :  it  does  not  vary  their 
rights,  though  it  relieves  them  from  some  of  the 
inconveniences  of  suing  jointly ;  and  they  are  no 
corporation,  and  have  no  succession.  If  indeed 
the  present  treasurers  had  been  treasurers  to  the 
former  trustees,  they  might  perhaps  have  sustained 
the  action,  but  that  is  not  the  case,  for  they  were 
not  appointed  till  the  former  trustees  had  quitted 
office* 
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1828.  Lord  Tenterden  C.  J.     This  is  a  very  im- 

WiimcoRB  portant  point  in  its  consequences.  If  a  decision 
nd  Anotbbe  should  be  made  in  favour  of  the  objection,  it  would 
WxLKf.  put  an  end  to  many  very  just  claims  on  the  part  of 
trustees.  You  may  move  the  court  upon  it  here- 
after, and  I  give  no  intimation  what  my  opinion 
there  may  be :  but  the  consequences  of  a  decision 
may  be  so  momentous  that,  sitting  here  alone,  I 
am  afraid  to  enter  upon  the  discussion. 

Campbell,  F.  PoUocJc,  and  ParJcey  for  the  plain- 
tiffs. 

Sir  James  Scarlett,   Gumey,    Brougham,   and 
Chitty,  for  the  defendant. 


In  the  following  term,  Sir  James  Scarlett  applied 
to  the  court  for  a  rule  to  show  cause  why  a  non* 
suit  should  not  be  entered.  He  made  the  motion 
on  these  grounds :  first,  that  the  action  was  not 
properly  brought,  under  the  circumstances,  by  the 
present  treasurer  j  in  support  of  which  he  cited 
Jejpsry  v.  M'Taggart,  QM.hS.  126.,  mdiSmtk 
v.Goddard,  3  B.&c  P. 465. ;  secondly,  thak Sinnott^ 
who  had  been  admitted  to  prove  the  facts  relative 
to  the  money  paid  by  him  to  Milne,  was  not  an 
admissible  witness ;  and,  thirdly,  that  the  circum- 
stances of  the  case  did  not  warrant  the  jury  in 
holding  the  defendant  liable  for  the  money  re« 
ceived  by  Milne  from  Sinnott. 

The  court  granted  a  rule  nisi  on  the  two  latter 
grounds,  which  is  still  pending ;  but  they  refused 
it  on  the  former.  Lord  Tenterden  saying,  that  the 
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safest  construction,  and  that  which   would  best       1828. 
effectuate  the   object  of  the  Act  of  Parliament,    whitkom 
^ould  be  to  consider  the  words  empowering  the  a°d  Anothie 
treasurer  "  for  the  time  being  **  to  bring  any  ac-      Wild. 
tions,  as  placing  him  in  the  same  situation  as  if  he 
'had  been  in  office  at  the  time  when  the  cause  of 
action  accrued,  and  thus  to  enable  him  to  sue  for 
claims  antecedent  to   his  actual   assumption   of 
office. 


LONGMAN,  REES,  ORME,  BROWN,  and 
GREEN,  V.  POLE,  THORNTON,  FREE, 
DOWN,  and  SCOTT. 


Guildhall, 
Oci.2S. 


fnis  was  an  action  on  the  case,  charging  that  the 
plaintifi^  and  one  Thomas  Hurst,  carried  on  business 
in  co-partnership  as  booksellers,  and  that  the  de- 
fendants were  employed  and  acted  as  the  bankers 
of  the  firm ;  that  Thomas  Hurst  fraudulently  and 
without  the  knowledge  of  the  plaintiffi,  issued 
certain  promissory  notes,  and  accepted  certain 
bills  in  the  name  of  the  firm,  payable  at  the 
banking-house  of  the  defendants,  and  furnished 
the  defendants  with  the  monies  to  pay  the  said 
notes  and  bills,  without  the  knowledge  of  the 
plaintifis;  that  the  defendants  fraudulently  and 
injuriously  combined  and  conspired  with  the  said 
Thomas  Hurst  to  keep  the  plaintiffii  in  ignorance  of 
the  said  notes  and  bills,  and  to  prevent  them  from 
knowing  that  the  said  Thomas  Hurst  was  so  using 


Ifapenon 
colludes  with 
one  {partner  in 
a  firm  to  in- 
jure the  other 
partners,  thote 
others  can 
maintain  a 
joint  action 
against  the 
person  so  col- 
luding. 
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Longman 
and  Others 

V. 

Pole  and 
Others. 


the  name  of  the  firm  in  such  bills  and  notes,  and 
that  in  pursuance  of  such  conspiracy,  the  defend- 
ants omitted  to  enter  the  notes  and  bills  so  paid 
in  the  pass-book  of  the  plaintiffs.  The  counts  then 
stated  as  special  damage,  that  the  plain tifis  paid 
the  said  Thomas  Hurst  10,000/.,  as  part  of  his  share 
of  the  partnership  funds,  and  shortly  afterwards  dis- 
solved partnership  with  the  said  Thomas  Hurstf  and 
paid  him  30,000/.  as  the  remainder  of  his  share ; 
which  said  sums  the  plaintiffs  would  have  retained 
to  answer  outstanding  liabilities  of  the  firm,  on 
notes  and  bills  so  issued  by  the  said  Thomas  Hurstf 
if  they  had  known  that  the  said  Thomas  Hurst  had 
so  used  the  partnership  name.  And  that  after  the 
said  dissolution  the  plaintiffs  were  obliged  to  pay 
the  sum  of  ^,000/.  on  notes  and  bills  so  issued  by 
the  said  Thomas  Hurst  without  their  knowledge, 
he  having  become  bankrupt  before  the  notes  and 
bills  became  due  and  were  presented  for  payment. 

There  was  a  second  set  of  counts  not  relied  on 
at  this  trial,  omitting  the  conspiracy,  but  stating 
the  duty  of  the  defendants  as  bankers,  to  enter 
such  transactions  in  the  pass-book,  and  stating  the 
same  special  damage  in  consequence  of  the  breach 
of  that  duty. 

One  of  the  objections  relied  on  for  the  de- 
fendants was,  that  the  plaintiffs  could  not  main- 
tain this  action  in  their  joint  names,  they  having 
no  joint  capacity,  independent  of  Thomas  Hurst, 
by  whose  order  the  omission  took  place,  and  no 
joint  partnership  fund  of  their  own,  distinct  from 
him,  at  the  time  of  the  tort  charged,  and  therefore 
it  could  not  be  to  their  joint  damage. 


Othe&s. 
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rORD  Tenterdent  C.  J.,  in  summing  up,  said,  I 
tHink  in  point  of  law  this  action  is  maintainable ; 
if*  a  person  colludes  with  one  partner  in  a  firm  to   ^^  Otheus 
enable  him  to  injure  the  other  partners,  I  think     PoLiand 
*hej7  can  maintain  a  joint  action  against  the  person 
^  colluding. 

fJis  lordship  then  J  eft  the  case  upon  the  merits 
^  "to  the  conspiracy  to  the  jury,  who  found  a  ver- 
dicrt  for  the  defendants. 

Sir  James  Scarlet^  Brougham^  Campbell,  and 
Of^€ywder,  for  the  plaintiffs. 

Gumey^  F.  Pollock,  and  Parke,  for  the  de- 
fendants. 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


KENNEDY  v.  GAD.  w«TiaK«n, 

Od.  29. 

jotssuupsiT  for  money  had  and  received,  and  on  an  An  action  to 
account  stated.  *? ^^^^  ^® 

.  1    ^  \  deposit  as  a 

The  action  was  brought  to  recover  8/.  the  balance  bet  on  a  wrert- 
of  24/.  which  had  been  deposited  by  the  plaintiff  oufhTnot  to 
with  the  defendant  as  a  stake-holder  on  a  bet  to  ^^^^^ 
abide  the  event  of  a  wrestlinc:  match.     The  match  match  had 
went  off,  the  parties  being  other  persons,  having  fhrdefend^ 
declined  to  wrestle.     The  defendant  had  repaid  ant,a8take- 
162.  and  promised  to  repay  the  residue.  promued  to 

repay  the 
money« 

Hutchmson,  for  the  plaintifl^  having  opened  the 
facts. 


226 


1828. 


CASES  AT  NISI  PRIUS,  K.B. 

Lord  Tenterden  C.  J.  said.  This  is  a  cause 
ought  not  to  try ;  it  is  an  action  to  recover  the 
deposit  of  a  bet  on  a  wrestling  match ;  the  jury 
must  be  discharged. 

Hutchinson  for  the  plaintiff. 
The  cause  was  undefended. 


See  Egerton  v.  Futzman^  R.  &  M.  N.  P.  C  213.,  and  the 
note  there.  At  the  Summer  assizes  1828,  Bat^ley  J.  tried  a- 
cause  involving  a  similar  question ;  and  on  a  motion  in  the 
following  term  for  a  new  trial.  Lord  Tetiterden  C.  J.  stated, 
that  it  was  his  practice  never  to  try  such  causes;  and  Bayleyim 
expressed  regret  that  he  had  done  so,  and  said  that  he  bad- 
refused  to  try  it  till  he  had  disposed  of  every  other  cause  in 
the  paper.  Notwithstanding  these  decisions,  it  has  been  recently 
determined  by  Bayleyy  Hdroyd^  and  Littledale  Js,,  thai  the 
deposit  on  an  illegal  wager  may  be  recovered  from  the  stake- 
holder, either  where  the  event  has  not  happened  or  where  the 
depositor  has  given  notice  to  the  stake-holder  not  to  pdy  it  oyer. 
Hoitdam  v.  Jackson^  8  B.  &  C.  221.  The  practice  of  postpon- 
ing the  trial  of  such  a  cause  to  all  others  is  consistent  ^ith 
the  general  control  which  the  judge  has  over  the  order  of  busi- 
ness ;  but  it  would  seem  impossible  to  reconcile  an  absolute 
refusal  to  try  a  cause,  with  a  legal  right  of  action  existing  in  tbe 
party  bringing  the  cause  into  court. 


WitnmitRB, 
Oct.  S9. 


PIKE  V.  STREET. 


An  indorsee  of  This  was  an  action  by  an  indorsee  against  the  drawer 

abill  or  note   and  indoFser  of  a  bill  of  exchange. 

an  a^ment^      The  defence  was,  that  though  the  plaintiff  had 

not  to  sue  the 

incbnrser  cannot  sue  such  indorser,  though  the  indorsement  be  unqualified. 


AFTER  TRINITY  TERM,  9  GEO.  IV.  227: 

given  foil  value  for  the  bill  to  Street  the  defendant,       1828. 
yet   it  was  under  an  agreement  that  he  should  sue        p;„ 
Miles  the  acceptor  of  the  bill  only,  and  should  not      ^,  ^* 
sue  the  defendant  as  indorser.     The  agent  of  the 
defendant,  who  negotiated  the  bill  with  the  plain- 
^f^>  said  that  the  plaintiff  took  it  under  a  verbal 
sgree^nent  to  that  effect.     It  was  contended  for  the 
plaintiff,  that  such  an  agreement  was  invalid,  and 
contrary  to  the  nature  of  a  transfer  by  an  indorse- 
tl^^nty  which  was  general  and  unqualified. 

XiORD  Tenterden  C.  J.  in  summing  up,  left  it  to 
tkve  jury  to  say  whether  or  no  the  plaintiff  took 
the  bill  on  the  terms  and  conditions  that  he  should 
bave  recourse  to  Miles  and  him  only,  and  not  sue 
Street  at  all ;  if  so,  they  should  find  for  the  defend- 
ant, such  an  agreement  being  a  good  bar  to  the 
action ;  if  they  did  not  believe  that,  then  their 
verdict  should  be  for  the  plaintiff. 

Verdict  for  the  plaintiff 

-    Campbell  and  Ronse  for  the  plaintiff. 
Guniey  and  ChUtif  for  the  defendant 


The  partj  transferring  a  bill  may  indorse  it  sans  recourse 
and  this  will  protect  him  against  subsequent  indorsees.  Per 
Dallas  J.  in  Goupy  y.  Harden^  7  Taunt.  163.  The  principal 
case  decides  that  a  verbal  agreement  not  to  hold  the  indorser 
liable,  would  bar  an  action  bj  the  party  making  the  agreement ; 
but,  upon  the  general  negotiability  of  bilb,  it  would  seem  to  be 
no  protection  against  a  subsequent  bond  Jide  indorsee,  without 
notice  of  such  agreement.  See  the  cases  collected  in  Chitty 
on  Bills,  p.  189.  7th  edit. 
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Interest  can- 
not be  reco- 
vered on  a 
judgment  if 
the  plaintiff 
might,  by 
proper  dili- 
gence*  have 
procured  pay- 
ment. 


BANN  V.  DALZEL. 

X  HIS  was  an  action  of  debt  on  an  Irish  judgment 
obtained  in  the  year  I8I7,  for  80/.,  which  sum  had 
been  paid  into  court,  and  the  plaintiff  proceeded  in 
order  to  recover  interest. 

Enquiries  had  been  made  by  the  plaintiff  for  the 
defendant  without  success,  both  in  Ireland  and  in 
Yorkshire f  where  it  was  supposed  the  defen    dat 
was ;   and  a  writ  had  been  issued  against  him  in 
1818,  but  the  defendant  was  not  found. 

This  was  met  by  evidence  for  tlie  defendant 
that  he  was  Uving  openly  in  London  from  1818  to 
the  present  time,  and  that  his  name  and  address 
were  in  the  Court  Guide,  and  that  the  debt  would 
have  been  paid  on  application  at  any  time  during 
that  period. 


Erskiney  for  the  defendant,  contended,  that  in- 
terest was  not  by  law  recoverable ;  inasmuch  as  it 
was  the  plaintiff's  own  fault  that  he  had  not  ob- 
tained payment  long  before. 

Lord  Tenterden  C.  J.  in  summing  up,  said. 
The  action  of  debt  on  a  judgment  is  by  no  means 
favoured  in  law.  Execution  ought  to  have  been 
issued  on  the  original  judgment,  and  costs  are  not 
allowed  by  the  court  unless  for  good  reason.  The 
question  is.  Whether  the  plaintiff  might,  if  he  had 
employed  due  diligence,  have  obtained  his  money  ? 


Ifi  AmM  v.  Redferm  3  Bing.  iSSS.  which  was  an  action  on 
it  judgment  in  a  Scotch  court,  the  Common  Fleas  decided  that 
interest  ought  to  be  allowed.  ^  However  a  debt  has  been 
donlradedy  if  it  has  been  torongfoUif  xnithhddhj  a  defendant 
(after  the  plaintiff  has  endeavoured  to  obtain  payment  of  it),  the 
jury  may  give  interest  in  the  shape  of  damages  for  the  unjust 
detention  of  the  money."  '^  Our  law  wodd  not  do  what  it 
professes  to  dO|  namely,  provide  a  remedy  for  every  act  of 
injustice,  if  it  did  not  allow  damages  to  be  given  for  interest, 
when  a  creditor  has  been  kept  out  of  bis  tlebt  (he  using  all  pro- 
per means  to  recover  it)  by  his  debtor.**  Per  Best  C.J.  id.  ib. 
And  even  on  bills  of  exchange  the  jury  may  refuse  to  give  in- 
terest when  ''  the  delay  of  payment  has  been  occasioned  by  the 
default  of  the  holder."  Per  Bayley  J.  in  Cameron  v.  Smith, 
S  B.  dr  A.  308.  Du  BeOoix  v.  Ld.  fFaterpark,  1  D.  &  R.  16.. 
And  this  would  seem  to  be  the  only  answer,  that  can  be  set  up 
to  the  claim  of  interest,  on  bills  of  exchange  and  promissory 
notes.  In  Laing  v.  Stone,  sittings  after  Trinity  Term,  1828, 
coram  Bayley,  Holroyd,  and  Littledale  Js.,  which  was  an  action 
on  a  promissory  note  at  three  months  after  date,  the  court  dis- 
charged a  rule  which  had  been  obtained  by  Merewether  Serjt. 
to  set  aside  the  verdict  for  the  plaintiff  on  the  ground  of  mis- 
direction. The  action  had  been  brought  for  the  interest  only, 
the  principal  having  been  paid  by  instalments.  It  was  attempted 

n 
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ft  is  not  whether  the  defendant  ought  to  have  paid  ^  l^B. 
the  debt,  for  that  every  debtor  ought  to  do ;  but 
whether  the  plaintiff,  by  proper  care  and  proper 
diligence,  might  have  obtained  payment  If  he 
fltiight,  I  think  you  ought  not  to  give  him  interest : 
if  you  think  he  has  used  sufficient  diligence,  then 
yod  ought  to  allow  interest 

Verdict  for  the  plaintiff. 

F.  Pollock  and  Piatt  for  the  plaintiff. 
Erskifu:  for  the  deifendant 
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Bakn 

V. 


1828.  at  the  trial  to  show,  that  the  action  was  really  brought  by  the 
attorney  m  the  cause  for  his  own  benefit,  and  without  the,  sanc- 
tion of  the  plaintiff,  the  payee  of  the  note ;  with  other  circum- 
Dalzil.  stances  of  the  same  description,  calculated  to  induce  a  jury 
not  to  give  damages.  The  learned  Judge,  Gaselee,  who  tried 
the  cause  at  the  preceding  Taunton  assizes,  had  directed  the 
jury  to  give  interest,  unless  they  believed  it  had  been  paid. 
The  note  did  not  carry  interest  on  the  face  of  it ;  and  Mere" 
toether  Serjt.  contended,  on  the  authority  of  Du  Bdloix  v.  Ld* 
Waterparkf  that  it  was  matter  for  the  jury  whether  or  no  they 
would  give  interest,  and  that  it  ought  to  have  been  so  left  to 
them. 

Bayley  J.  The  direction  of  the  learned  Judge  was  perfectly 
right.  The  general  and  common  rule  is,  that  bills  and  notes 
carry  interest ;  and  it  would  be  highly  inconvenient  to  leave  it 
to  the  caprice  of  a  jury  to  give  or  withhold  it  at  their  pleasure ; 
it  would  be  introducing  confusion  where  there  ought  to  be  cer- 
tainty. There  may  be  cases  of  very  extraordinary  circum- 
stances, such  as  where  it  is  the  holder's  own  fault  that  he  has 
not  been  paid,  in  which  the  jury  should  be  directed  not  to  give 
interest  (which,  in  this  case,  is  in  the  nature  of  damages,  and  not 
the  debt  itself),  and  of  this  description  was  the  case  referred  to ; 
there  the  holder  had  resided  abroad,  and  kept  the  note  for  many 
years  without  any  demand ;  and  the  jury  were  at  liberty  to 
say,  under  such  circumstances,  that  interest  ought  not  to  be 
demanded.  But  I  am  not  aware  that  it  has  ever  been  re- 
fused in  cases  in  which  the  holder  was  not  himself  in  default. 
Hclroyd  and  LUtledale  Js.  concurred. 

Moody,  who  was  to  have  shown  cause,  was  not  called  on  by 
the  court. 

When,  therefore,  the  claim  for  interest  does  not  rest  on  ex- 
press contract,  diligence  to  procure  payment  of  the  debt  seenu 
to  be  a  condition  to  the  claim. 


CASES 


ARGUED  AND  DECIDED 


AT    NISI    PRIUS 


IN    CP. 


AT  THE    SITTINGS   IN  AND   AFTER 


TRINITY   TERM, 
9  Geo.  IV.  1828. 


HRST  SITTINGS  IN  TERM  IN  LONDON. 


WRIGHT  V.  TREZEVANT. 


1828 

Guildhall, 
Jtme  12. 


Assumpsit  for  use  and  occupation.  The  following 

The  question  in  the  cause  was,  Whether  the  fol-  ^^JJ^ts  to 
lowing  instrument  was  a  lease  or  not  ?  the  defendant  a  lease: 
baving  occupied  the  premises  under  it,  and  given  p^y  f!w.  the 
notice  to  quit  as  a  yearly  tenant.  J^^liS^'in 

quarterly  pay- 

Memorandum  of  an  agreement  made  between  hlnMe' &c^  at* 
Peter  Trezevant.  Esq.  and  Francis  Wright,  Esq.      &«.,  for  the 

'        ^  o     '         1         jgpm  Qf  seven, 

«  Peter  Trezevant  agrees  to  ^2Ly  Francis  Wright  [^"nty°one'^ 
"  the  sum  of  one  hundred  and  forty  pounds  per  years,  at  hU 

"^   ^  option  at  the 

end  of  eyery  seren  yean.    The  rent  to  commence  on  the  ist  of  January  1827. 

R  S 
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1828.       tt  annum  (in  quarterly  payments),  for  the  house, 

Weight      "  garden,   stables,   and   coach-house   situated  on 

^    ^'  "  the  rise  of  Brixton  Hill,    called  No.  1.  Fre- 

Tbbzeyant.  , 

"  derick-placCi  for  the  term  of  seven,  fourteen,  or 

"  twenty-one  years,  at  his  option,  at  the  end  of 

"  every  seven  years^    The  rent  to  commence  the 

"  1st  of  January  J  1827. 

"  Francis  Wright. 

"  Peter  Trezevant. 
''Dec.  ^9.  1826.'' 

Wilde  Serjt.  and  Pearse  for  the  defendant,  con- 
tended, that  the  instrument  contained  merely 
minutes  of  arrangement  for  a  future  lease ;  there 
being  no  grant  by  the  landlord,  nor  words  of  pre- 
sent demise,  nor  any  statement  when  possession 
was  to  be  given  ;  and  they  cited  Clayton  v.  jBut- 
tenskaWf  5  B.  &  C.  41.,  and  Bacon's  Abr.  Lease. 

Adams-  Serjt.  cited  contrd  Morgan  d.  Dowding  v. 
BisseU,  3  Taun.  QS.,  and  Doe  d.  Walker  v.  Groves^ 
15  East,  244. 

Best  C.  J.  The  principle  has  been  truly  stated 
to  be.  What  is  the  intention  of  the  parties  as 
expressed  in  the  instrument  ?  Now,  in  order  to 
establish  a  lease,  there  must  be  proper  parties; 
the  commencement  and  expiration  of  the  term  for 
which  rent  is  to  be  paid  j  the  description  of  the 
premises;  and  the  rent.  Now,  I  find  here  ex- 
pressed sufficient  to  satisfy  all  these  requisites  :  the 
rent  is  specified,  and  the  times  of  payment,  and 
the  term  determinable  at  the  option  of  the  tenant. 
I  think  the  parties  did  intend  this  to  be  a  lease ; 
fi.      the  landlord,  by  agreeing  to  accept  the  rent,  agrees 
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to  tbe  eqaivalent  for  that  rent,  in  other  words,  1^28* 

consents  to  demise.    No  particular  form  of  words  Waiaai 
is  necessary  for  the  purpose.     Upon  the  whole,  the         ^ 
intention  of  the  parties  is  apparent. 

Verdict  for  the  plaintiff. 

Adams  Serjt.  and  Patteson  for  the  plaintiff. 
Wilde  Seijt.  and  Pearse  for  the  defendant. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


BROAD  V.  PITT. 


WssnciHffUiy 
June  26. 


JlvBPLBVIK.  a  communica* 

For  the  plaintiff,  an  attorney  was  called  as  a  ^\^^^ 
witness,  and  asked  *to  something  the  defendant  had  or  coun«ei  u 
said  at  the  time  of  executing  a  particular  deed,  unless  m^b 
which  the  witness  had  prepared  for  the  defendant    ^•'djci^®^^ 

ceeding  either 

This  was  objected  to,  by  Wilde  Serjt  for  the  de-  JpSdll' 
fendant,  as  a  privileged  communication,  and  there- 
fore inadmissible. 

For  the  plaintiff  it  was  argued,  that  the  com- 
munication not  being  made  for  the  purpose  of  any 
suit  then  existing  or  in  contemplation,  was  not 

R  S 
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1828.       within  the  rule ;  and  WilUams  v.  MundiCi  R.  &  M. 
Bboad       N*  P*  ^*  ^«  w^  relied  on.  (a) 


Pitt. 


PaynCf  amicus  Curia:^ '  stated  that  he  had  seen  an 
account  of  a  trial  at  bar  in  Ireland^  in  which  that 
case  had  been  cited  and  acted  on.  o 

Best  C.  J.  I  am  disposed  to  agree  with  the 
Lord  Chief  Justice  of  the  King's  Bench.  The 
privilege  is  an  anomaly,  and  ought  not  to  be  ex- 
tended ;  it  does  not  exist  in  the  case  of  clergymen 
or  medical  men  ;  however  important  the  communi* 
cations  to  them  may  be,  they  are  compellable  to 
disclose  them,  though  I,  for  one,  will  never  compel 
a  clergyman  to  do  so,  if  he  objects.  I  do  not  think 
the  rule  confined  to  a  civil  suit  merely  :  it  would  of 
course  extend  to  a  criminal  proceeding,  or  any  other 
judicial  proceedings ;  nor  is  it  necessary  that  such 
suit  or  proceeding  should  be  in  actual  existence, 
to  protect  the  communication  made  to  an  attorney 
or  counsel ;  if  made  for  the  purpose  of  one  intended* 
or  apprehended,  it  is  sufficient.  If  I  am  called 
on  to  decide  the  point,  I  shall  hold  in  conformity 
with  my  Lord  TenterderC^  opinion,  and  receive  the 
evidence. 

The  fact  enquired  to  was  then  proved  by  other 
evidence,  and  the  disclosure  was  not  insisted  on. 

Verdict  for  the  plaintiff 

Russell  Serjt  and  IL  V.  Richards  for  the  plaintiff 
Wilde  Seijt  and  Flatt  for  the  defendant. 


(a)  Lord  Tentei/den  has,  sinc«  that  case,  ruled  the  same  prin- 
ciple at  Nisi  Prius. 
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It  would  seem,  that  the  rule  is  not  (as  it  is  oflen  put)  founded 
OD  a  consideration  of  the  importance  of  the  communications  made 
to  attorneys ;  nor  on  any  purpose  of  protecting  the  general  busi- 
ness which  attorneys  are  employed  to  carry  on.  The  object  of  the 
role  appears  to  be  the  proper  conduct  of  judicial  investigationsy 
to  which  the  full  and  free  disclosure  of  the  client  to  his  pro- 
fessional advisers  is  essential.  As  far  as  advocacy  is  considered 
neoeasary  to  the  production  of  truth  and  justice  on  such  occa- 
moDB,  so  far  is  it  important  that  such  communications  be  unre- 
strained by  the  fear  of  subsequent  disclosure.  The  current  of 
authorities  (many  of  which  may  be  seen  collected  in  Phillipps  on 
Evidencey  6th  edition,  vol.  i.  p.  lS4s  and  in  the  notes  to  Park' 
iursi  ▼•  Louden f  2  Swanst.  Rep.  199,  200*)  certainly  seems  op- 
posed to  the  ruling  in  the  principal  case ;  but  the  opinion  of  Lord 
Hardmckey  in  VaiUant  v.  Dodemeadf  2  Atk.  524,  is  in  accord- 
with  it. 


SITTINGS  AFTER  TERM  IN  LONDON. 


BEVAN  V.  WATERS. 


GuiLDHALt, 

June  S7. 


jAsbvmpsit  for  goods  sold  and  delivered^  and  work 
and  labour. 

Notice  to  produce  a  particular  letter  had  been 
served  the  day  before  the  trial,'  the  party  living 
more  than  one  hundred  miles  from  London  ;  and 
Wilde^  Seijeant,  called  the  defendant's  attorney, 
and  asked  him  whether  he  had  that  letter  in  his 
possession. 

This  was  objected  to  by  Jones,  Serjeant,  for  the 
defendant,  as  a  violation  of  the  rule  as  to  privileged 
communications. 

R  4 


Where  notice 
to  produce  a 
letter  has  been 
served,  the  at- 
torney for  the 
opposite  party 
may  be  asked, 
whether  he 
has  that  letter, 
in  order  to  let 
in  secondanr 
evidence  of  it, 
if  not  pro- 
duced. 
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1828.  Best  C.  J.  said,  that  he  recoUeeted  that  Lord 

Mansfield  had  decided  that  an  attorney  was  bound 

to  answer  the  question ;  the  object  was  to  let  in 

secondary  evidence,  in  case  it  was  not  produced ; 

and  therefore  he  thought  the  question  right  to  be 

answered. 

Atndnerhas       The  question  in  the  cause  was,  whether  tiie 

race-hone  for  defendant  was  liable  to  the  plaintiff  for  the  tndn- 

kTO^iM^**    ing  of  a  race-horse,  which  the  defendant  ha4 

training         bought  of  a  third  person,  whilst  in  the  plaintifi^fi 

"'^^^         possession,  and  which  had  been  given  up  to  the 

defendant,  under  an  agreement,  as  was  contended,  to 

pay  for  the  training,  in  consideration  of  the  abap^ 

donment  of  the  plaintiff's  lien.    The  defendant 

contended  that  there  was  no  lien,  and  the  detention 

was  altogether  wrongful,  under  the  authority  of 

Wallace  v.  Woodgate,  R.  &  M.  N.  P.  C.  193. 

Best  C.  J.  It  was  certainly  held  in  that  case, 
on  the  authority  of  Yorke  v.  Grenaugh^  2  Lord 
Raymond,  866.,  that  a  livery-stable  keeper  has  no 
lien }  but  this  case  goes  farther,  and  on  the  principle 
of  the  common  law,  that  where  the  bailee  expends 
labour  and  skill  in  the  improvement  of  the  subject 
delivered  to  him,  he  has  a  lien  for  his  charge,  I 
think  the  trainer  has  a  lien  for  the  expense  and 
skill  bestowed  in  bringing  the  horse  into  conditioi) 
to  run  at  races. 

Verdict  for  the  plainti£ 

Wilde  Serjeant,  and  R.   V.  Richards  for  the 
plaintiff. 

Jones  Seijeant,  for  the  defendant. 

(a)  ^ee  Jacobt  y.  Laiour^  5Bing.  ISO. 
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SUMMER  ASSIZES,  9  Geo.  IV. 


W^ST^RN  cmcurr.^sxETSR. 

Coram  Pabk  J. 


DOE,  on  the  Demise  of  JUMBLE,  v.  L  AMBLE.     Jg'/f; 

fiJECTMENT.  The  plaintiff 

Upon  the  conclusion  of  the   plaintiflF's  case,  J^^^^* 
TFilde  Seijt  insisted  that  the  nile  to  confess  lease,  produce  the 

entry,  &c.  should  be  put  in  by  the  plaintiff  as  his  ]^^t^try^ 
evidence.  *^^  ouster,  as 

part  of  hit 

Merewether  Seijt.  objected,  on  the  ground  that 
he  was  entitled  to  a  nonsuit  for  this  special  reason, 
unless  the  defendant  appeared  and  confessed  ac- 
cording to  the  rule,  and  this  he  must  be  taken  to 
have  done,  otherwise  there  must  be  a  nonsuit  for 
that  reason. 

Faek  J.  after  consulting  with  Littledale  J. 

said,  that  in  all  cases  the  plaintiff  was  bound  to  put 

in  the  rule,  in  order  that  it  might  be  seen  for  what 

premises  and  on  what  terms  the  action  was  brought, 

aad  that  in  this  case  the  rule  itself  (which  he  looked 

at)  showed  it  was  imperative  for  the  plaintiff  to 

have  it  read. 

Verdict  for  the  defendant 

Ifferewether  Serjt  and  Coleridge  fer  the  plaintiff 
JVilde  Serjt.  and  FoUett  for  die  defendant 


CASES 


ARGUED  AND  DECIDED 


AT    NISI    PRIUS 


IN  KB. 


AT    mt   SITTTKOS   AmSR 


MICHAELMAS     TERM, 
9  Geo.  IV,  1828* 


ADJOURNED  SITTINGS  AT  GUILDHALL. 


1888. 

Q^i^^^^  WILMOTT  V.  SMITH  and  Another, 

Dec.  9. 

A  tender  to  a  AssuMPsiT  foF  goods  sold  and  delivered.  Plea, 
SS"ofthe*  non-assumpsit  as  to  all  except  4/.  10^.,  and  a 
piaintiTs  at-    tender  of  that  sum. 

referred  to  on  The  tender  relied  on  was  made  by  one  of  the 
JdSSrfS'  defendants  at  the  office  of  Flatt,  the  plaintiflTs 
office,  and  re-  attorney.  When  he  went  there,  he  found  a  clerk, 
deTLbcing'of  ^  whom  he  jproposed  to  pay  the  money.  The 
an  insufficient  clerk,  howevcr,  said  that  he  had  no  authority  to 

turn,  u  a  ffood  '' 

tender,  with-  act,  and  dcsired  the  defendant  to  wait  The  de- 
^o tbttptf-  fendant  did  so,  until  another  person  came  in,  to 
ion  wai.        whom  the  clerk  explained  what  the  defendant  had 
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come  for ;  and  the  defendant  then  made  a  regular    ^  }_?^' 
tender  of  the  4/.  10^.  to  that  person,  who  refused     woiiarT 
to  receive  it,  saying,  that  he  would  not  take  less         *'• 
than  the  whole  sum  of  5L5s.     It  did  not  appear  andANoxBuu 
distinctly  who  this  person  was,  probably  the  chief 
derk  of  the  attorney ;  but  it  was  not  either  the 
plaintiff  or  his  attorney. 

Williams  for  the  plaintifi  said,  that  this  was  not 

sufficient  evidence  of  a  tender,  for  that  there  was 

no  proof  that  the  person  to  whom  it  was  made 

Was  authorised  on  the  part  of  the  plaintiff  to  receive 

the  money. 

Lord  Tenterden  C.J.    I  think  the  evidence  is 
Sufficient.     If  the  person  to  whom  it  was  made  had 
cSeclined  to  receive  the  money  on  the  ground  that 
1:16  was  not  authorized ;  if  he  had  said,  **  I  cannot 
%ake  it,  you  must  see  Mr.  Piatt  or  the  plaintiff;** 
^he  answer  might  have  been  a  good  one.     But 
^ere,  being  referred  to  iii  the  office  of  the  plaintiff's 
attorney,   who  would    have   been   competent  to 
zveceive  the  money,  he  declines,  not  on  the  ground 
^^f  any  want  of  authority,  but   because  the  ten- 
der  is,  as  he  thinks,  insufficient     If  a  tender 
^nder  such  circumstances  were  not  held  good, 
^e  party  making  it  would  be  deluded :   for  he 
"would  necessarily  go  away   with   the  impression 
that  he  had  made  an  effectual  tender. 

Verdict  for  the  defendants. 

Williams  and  Piatt  for  the  plaintiff 
Brodrick  for  the  defendants. 

See  Moffat  v.  ParsonSf  5  Taunt.  S07.  and  Barrett  v.  DeerCf 
gupra  200. 


MO  CA8E,S  AT  NISI  PBIUS,  K.  & 

18S8. 


qoiLDH*!^,  MANN  V'  LENT. 

Dec,  4. 

In  an  action  ASSUMPSIT  by  the  indorsee  against  the  acceptor  of 
S.tSJ'Sc  a  biU  of  exchange. 

Mceptorofa  The  defence  was,  that  tKe  bill  was  originally  an 
change,  the  accommodation  bill ;  and  a  notice  to  dispute  the 
S^w  ^StT^  consideration  had  been  given,  but  only  on  the 
bill  was  origin,  evening  of  the  c^ay  on  which  the  cause  was  to  have 
wiSioutcon-  ^^^^  tried,  and  only  thirty-six  hours  before  the 
^deration,       cause  actually  was  so. 

though  he  has       ^  '' 

g^ven  no  no- 

fteS^'  JF.  Pollock,  for  the  plaintiff,  objected  to  the  re- 
iSendon.      q^ipt  qf  the  defendant's  evidence  on  the  ground 

that  this  notice  was  insufficient 

Lord  Tenterden  C.J.  I  think  no  notice  ifi 
necessary.  The  evidence  tendered  is  material  to 
the  issue  on  the  record }  and  I  have  no  right  to 
exclude  it  It  is  matter  of  comment  if  no  notice 
were  given,  or  if  it  were  not  given  at  a  reasonable 
time }  but  I  do  not  think  the  evidence  should 
be  shut  out  on  that  ground. 

Verdict  for  the  plaintifi^   subject  to  a 
special  case  on  other  points. 

F.  Pollock  and  Coltman  for  the  plaintiff. 
Gumey  and  Chittjf  for  the  defendant 


The  fame  rule  is  laid  down  generally  in  Phillipps  on  Evidence, 
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<Ui  edit.  vol.  ii.  p.  18. ;  and  as  the  practice  in  tlve  King's  Benchy 
in  Slarkie  on  Evidence,  part  iv.  p.  25S. ;  and  in  Chitty  on  BiUs, 
7th  edit.  p.  401.  In  the  Common  Pleas,  the  defendant  cannot, 
bj  shoeing  that  the  bill  was  void  in  the  hands  of  a  prior  holder, 
cs  having  been  lost  or  obtained  byjraud^  call  upon  the  plaintiff  to 
prove  the  consideration  he  gave  for  it,  unless  he  has  first  given 
notice  that  he  will  require  him  to  do  so.  Paterson  ▼.  Hardacre^ 
4  Taunt.  114.  It  does  not  appear  what  Uie  practice  of  that  coixrt 
hg  when  the  bill  is  originailj  void  for  want  of  consideration ; 
aItfao«igh  in  Sdwyn,  N.  P.  358.  6th  edit,  the  rule  is  sUted  gener- 
ally for  all  courts,  and  in  Chitty  on  Bills,  7th  edit.  p.  401.  for  the 
court  of  Common  Pleas,  that  the  defendant  cannot  cflbject  to  the 
tnmt  of  such  proof  by  the  plaintiff,  unless  he  has  given  notice 
that  be  shall  require  it. 
See  also  JVyat  v.  Campbell,  sup.  8a 
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FOWLER  V.  COSTER. 

AnsxTUTSiT  by  the  indorsee  against  the '  acceptor 
of  two  bills  of  exchange.  Therd  were  also  the 
common  money  counts.  Plea  in  abatement,  that 
the  promises,  if  any,  were  made  jointly  with  one 
Cunningham. 

Sir  James  Scarlett,  for  the  defendant,  claimed 
the  right  of  beginning. 

Campbell,  iov  the  plaintiff,  objected.  The  point 
came  under  consideration  yesterday,  in  the  case 
of  Hare  v.  Munn  (a),  and  in  that  case  it  was  held 


Guildhall, 
Dec*  5. 


On  a  plea  in 
abatemcuity  to 
an  action  on 
hills  of  ex- 
change, of  the 
nonjoinder  of 
a  joint  con- 
tractor, the 
defendant  is 
entitled  to 
b^giin. 


(a)  This  was  an  action  of  assumpsit  for  money  lent.    Plea  in 
abatement  of  the  nonjoinder  of  163  persons  named  in  the  plea. 
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that  the  plaintiff  ought  to  begin.     Indeed,  he  is 
entitled  to  do  so,  for  he  must  prove  his  damages. 

Lord  Tenterden  C.J.  In  the  case  mentioned, 
I  carefully  abstained  from  laying  down  any  ge- 
neral rule.  It  was  a  peculiar  case :  the  plea  was 
of  the  non-joinder  of  163  defendants,  and,  I  thought 
the  evidence  which  tlie  counsel  for  the  plaintiff 
opened,  was  of  such  a  nature  that  it  would  be 
much  more  convenient  to  take  it  in  the  first  in- 
stance. The  counsel  for  the  defendant  did  not 
object,  and  it  was  accordingly  done;  but  I  did 
not  then  lay  down  any  general  rule.  It  would  be 
inconvenient  to  say  in  all  cases,  that  the  plaintiff 
should  begin  when  he  is  to  recover  damages. ,  That 
is  the  case  in  trespass,  where  there  are  Only  special 


On  a  plea  in 
abatement  of 
the  nonjoinder 
of  other  joint 
oontmcton,  one 
of  the  parties 
named  in  the 
plea  if  not  a 
competent  wit- 
nets  for  the 
delbidant. 


The  persons  named  in  the  plea  were  the  members  of  a  club 
for  whose  benefit  the  money  was  lent*  The  evidence  on  the 
part  of  the  plaintiff  was,  that  he  had  refused  to  lend  the  money 
on  the  credit  of  the  club»  and  that  the  defendants  had  there- 
upon consented  to  make  themselves  personally  liable ;  and  on 
the  statement  of  this  evidence  Lord  Tenterden  allowed  the 
plaintiff's  counsel  to  begin. 

To  contradict  this  evidence,  2'hesiger  for  the  defendant  pro- 
posed to  call  a  member  of  the  club,  one  of  the  persona  named 
in  the  plea,  who  was  present  at  the  transaction. 

F*  Pollock  objected  to  him  as  an  incompetent  witness ;  and 
after  some  hesitation.  Lord  Tenterden  C.  J.  refused  to  receive 
him  without  a  release ;  which  was  not  given. 

Verdict  for  the  plaintiC* 

F.  Pollock  and  Comyit  for  the  plaintiC 
Thesiger  for  the  defendant. 

*  Foung  V.  Baimer,  1  Esp.  103.  Hudson  v.  Eobkuon^  4  M.  &  S.  475. 
Goodacre  v.  Bretme^  Peake  N.  P.  C.  174.  See  also  ivip.  45.  CEsy  v. 
Zitmgdow. 
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pleas  on  the  record,  yet  the  defendant  usually    ^  J  828. 
b^ins.  (a) 

Campbell.  That  is  a  case  when  the  damages  are 
merely  nominal,  and  the  right  is. really  the  only 
question  in  issue.  Here  the  plaintiff  has  to  prove 
the  amount  which  he  is  to  recover ;  and  even  if  it 
should  be  said,  that  there  can  be  no  dispute  as  to 
the  amount  due  on  two  bills  of  exchange,  yet 
there  are  other  counts  in  the  declaration  on  which 
an  uncertain  amount  of  damages  might  be  re- 
covered ;  and  the  Court  can  only  look  to  the  record 
in  deciding  such  a  question  as  the  present.  Be- 
sides^ it  is  of  importance  to  have  one  rule ;  and  not 
to  make  the  course  of  practice  different,  as  the  cause 
of  action  may  happen  to  be  on  a  bill  of  exchange, 
or  on  an  account  for  goods  sold  abd  delivered. 

Lord  Tenterden  C.J.  It  is  certainly  of  im- 
portance that  there  should  be  a  distinct  general 
rule  ;  but  that  rule  need  not  be  the  same  for  every 
case,  if  it  be  such  that  its  application  is  clear.  No 
rule  probably  can  be  free  from  occasional  incon- 
venience ;  but  I  think  tliis  is  sufficiently  general, 
and  on  the  whole  the  most  convenient ;  that  where- 
ever  it  appears  on  the  record,  or  by  the  statement 
of  the  counsel  engaged,  that  there  is  really  no 
dispute  about  the  sum  to  be  recovered,  but  the 
damages  are  either  nominal  or  else  mere  matter  of 
computation,  then,  if  the  affirmative  of  the  issue  is 


(a)  Hodges  v.  Hclder^  S  Campb.  S66.    Jadtion  r.Heiieih, 
9  SUrk.  N.  P.  C.  518.  BedcU  r.  RuueU,  R.  ft  M.  N.  P.  C.  89S. 
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1828.  on  the  defeiidanti  he  is  entitled  to  b^n.  Here  it 
is  not  pretended  that  there  is  any  cause  of  aetiOD, 
except  that  on  the  bills  of  exchange:  I  think,  there- 
fore, that  the  defendant  is  entitled  to  begin*  (ff) 

Verdict  for  £he  plaintiff 

Campbell  and  Comyn  fbr  the  plaintiff. 

Sir  James  Scarlett  and  JR.  S.  Richards  for  the 
defendant 


(a)  Aobey  v.  Hotoard,  i  Stark.  N.  P.  C.  55S.  Stansfdd  ▼•  Lmf^ 
8  Stark.  N.  P.  (5.  8.  Lacon  r.  Higgins,  8  Stark.  N.  P.  C.  178. 
BturkM  m  Etldeaoe)  part  it.  p.  S.  s  miA  ue  if^.  CodpflfV* 
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GoiuHAu,  GEORGE  f.  RADFORD. 

Dec.  5. 

An  officer  em-  Case  for  maliciously  and  without  probable  cause 
i^^rliMui"  arresting  the  plaintiff  for  an  alleged  debt,  and 
goes  with  his    causing  him  to  be  kept  in  prison  until  he  gave  bail 

warrant  tohis^-.*'  *,*  ^  .  .        — ^ 

house, and       for  bis  appearance  at  the  return*  of  the  writ    Flea, 

Kins  NotguUty. 

apinst  him.  To  provc  the  arrcst,  Welbank^  the  officer  who 

actually  ^e  had  been  employed  to  make  it,  was  called,  and  said 

him  into  CU8-  ^^^  j^g  ^g^j  ^j}^  jj][g  warrant  to  the  plaintiff's  house. 

tody  9  or  touch  *  ' 

him,  but  takes  and  scut  to  him.  The  plaintiff  came  to  him,  and 
he  will  attend  Welbatik  told  him,  that  he  had  a  writ  against  hioa, 

and  give  bail 

in  a  day  or  two*   He  then  goes  awaj^t  receiTing  a  gratuity  firom  the  party  agaiast  whom 
he  had  the  writ,  and  soes  at  his  desire  to  his  attorney,  and  desires  turn  to  put  in  ~ 
which  is  accordbgly  aone.  This  is  no  arrett. 
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at  the  suit  of  the  defendant.    He  did  not  take  him       1828. 
into  custody,  or  touch  him;   but  took  his  word     cJ^Jjob 
±hat  he  would  attend  to  give  bail,  and  told  him    ^^ 
€;hat  he  must  do  so  in  a  day  or  two.    The  plaintiff 
^ave  him  a  small  sum  of  money,  as  a  gratuity ;  and 
SKsked  him  to  go  to  his  attorney,  and  desire  him  to 
jpMt  in  bail  for  him.     The  officer  went  away,  and 
€3id  so ;  and  bail  was  put  in  accordingly. 

Sir  James  Scarlett^  for  the  defendant.    This  is 

no  arrest  or  imprisonment ;  and  as  the  declaration 

only  complains  of  the  being  obliged  to  give  bail  in 

consequence  of  an  arrest,  the  plaintiff  must  be  non- 

toit^d. 

Brougham  and  Chitty^  for  the  plainti£^  admitted 
that,  if  there  were  no  arrest,  the  present  action 
could  not  be  maintained,  even  if  the  holding  to 
bail  were  malicious :  but  they  contended  that  there 
was  an  arrest  No  actual  violence,  no  touching^ 
or  locking  up  is  necessary :  it  is  enough  if  the 
party  submits  to  the  process,  Homer  v.  Battyn^ 
Buller,  N.  P.  62.  If  he  does  so,  the  officer  would 
be  liable  for  an  escape ;  or,  if  the  arrest  were 
on  criminal  process,  any  other  person  assisting  him 
would  be  indictable  for  a  rescue.  The  case  most 
strongly  in  favour  of  the  defend^t  is  Berry  v. 
Adamson,  6  B.  &  C.  528. ;  but  in  that  case  the 
officer  merely  intimated  to  the  defendant  that  he 
had  a  warrant  against  him,  and  never  went  to 
arrest  him  at  all.  Here,  on  the  contrary,  he  goes 
for  the  purpose  of  arresting  him ;  he  takes  with 
him  his  authority  for  doing  so,  and  intimates  the 
purpose  for  which  he  comes :   he  does  every  thing 
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^  ^^1'  ^^^^  ^^  corporal  coercion ;  and  the  plaintiff  must 
Geo&gk  be  understood  to  have  submitted  to  the  arrest,  for 
Radiobp.     ^®  gives  the  oflScer  a  sum  of  money,  and  desires 

him  to  go  to  his  attorney,  and  to  direct  him  to  get 

bail  for  him. 

Lord  Tenterden  C.  J.  The  case  of  Berry  v. 
Adamson  is  certainly  not  exactly  in  point  here. 
The  very  strong  inclination  of  my  opinion,  however, 
is,  that  this  is  not  a  sufficient  arrest  I  greatly  dis- 
approve of  the  mode  of  proceeding  adopted :  it 
opens  a  door  to  extortion,  if  it  be  allowed,  and  in 
point  of  fact,  the  officer  in  this  very  case  has  re- 
ceived money  for  his  conduct  Still,  with  a  strong 
opinion  in  the  defendant's  favour,  I  am  not  quite 
sure  that  others,  or  that  I  myself,  on  further  con- 
sideration, may  think  as  I  now  do :  I  think,  there- 
fore, that  the  most  convenient  course  will  be,  that 
I  should  not  stop  the  cause,  but  give  the  defendant 
leave  to  move  to  enter  a  nonsuit,  if  it  becomes 
necessary. 

The  plaintiff  was  afterwards  nonsuited  on  another 
ground. 

Brougham  and  Chitty  for  the  plaintiff. 

Sir  Jos.  Scarlett  and  Gumey  for  the  defendant 


Arrotosmith  Y.  Le  Mesurier,  2N.R.  211.  Russen  v,  Lucas, 
R.  &  M.  N.  P.  C.  26.  Pocock  v.  Moore,  R.  &  M.  N.  P.  C.  S21. 
Starkie  on  Eyidence,  part  iv.  p.  144'9. 
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KNIGHT  ».  HUGHES.  Goildhall. 

Dec,  6. 

^^ssuMPsiT  for  money  paid.  A  surety  who 

The  plaintiff  and  defendant  were  co-sureties  for  action  brought 
^  collector  of  assessed  taxes,  Winkles,  who  had  be-  ^^r  money  de- 

'  '  ncient  m  the 

c:ome  a  defaulter.  accounts  of 

The  plaintiff  was  sued  by  the  commissioners,  ^nSot"clL^ 
snd  they  recovered  a  verdict  for  1149/. ;  and  for  contribution 
^at  sum,   and  194/.  costs,  judgment  was  finally  surety  for  Uia 
entered.     The  plaintiff  afterwards  received  from  acdon^  mlitss 
JVinkles  331.  and  from  Mr.  Leggatt,  solicitor  to  the  authorised  by 
^tax-office,  84/.,  which  had  been  produced  by  an  The^eVh' 
«xtent  against  Winkles.    In  this  action  the  plaintiff  *^""^  ^^  *P- 

*  ply  money 

claimed  to  receive  from  his  co-surety  a  moiety  of  recoveredf 
^e  amount,  for  which  judgment  had  been  obtained  ^^2  to  die™** 
against  him.     For  the  defendant  it  was  said,  that  damages. 
^e  plaintiff  could  only  recover  for  the  damages, 
^nd  not  for  the  costs  of  the  former  action. 

Lord  Tenterden  C.  J.  expressed  himself  of 
that  opinion ;  the  case  being  between  two  sure- 
ties, and  not  that  of  surety  against  principal.  The 
plaintiff  was  not  called  on  to  defend  the  action;  he 
might  have  paid  the  money,  and  therefore  could 
not  charge  his  co-surety  for  the  costs  unless  he  was 
authorised  by  him  to  defend. 

F.  Pollock  then  said,  that  the  plaintiff  might  apply 
the  moneys  recovered  from  the  principal  and  from 

^  2 
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Knight 

V. 
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his  estate  to  the  payment  of  the  costs ;  and  that 
he  was  entitled  to  recover  from  the  defendant  half 
the  damages  recovered  in  the  former  action,  without 
deducting  any  part  of  the  moneys  received. 

Lord  Tenterden  C.  J.  I  think  the  plaintiff  was 
bound  to  apply  the  money  recovered  from  the  prin- 
cipal to  the  payment  of  the  debt.  The  verdict, 
therefore,  must  be  for  half  the  damages,  deducting 
half  the  money  recovered  ;  but  you  may  move  to 
increase  the  verdict  by  adding  half  the  costs. 

F.  Pollock  and  Cresswell  for  the  plaintiff. 
Bitsby  for  the  defendant. 


No  motion  was  afterwards  made. 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


.WsffunriRB, 


In  an  action 
lor  a  libel, 
when  a  justifi- 
cation without 
the  general 
issue  is  plead- 
ed, the  oefend- 
ant  is  entitled 
to  begin. 


COOPER  t;.  WAKLEY. 

Case  for  a  libel. 

.  The  libel  complained  of  was  a  coarse  and  in- 
temperate report  and  criticism  of  a  surgical  opera- 
tion  performed  by  the  plaintiff  in  one  of  the  public 
hospitals  in  London^  published  in  a  periodical  work 
called  the  Lancet^  of  which  the  defendant  was  the 
editor,  and  in  which  he  professed  to  publish  matters 
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of  medical  and  surgical  interest,  and  to  report  and       l^*^- 
oriticise  cases  of  professional  importance. 

In  this  action  he  had  pleaded  several  special 
pleas  (without  the  general  issue),  alleging  the 
tuiith  of  the  facts  stated,  and  charging  the  plaintiff 
'wnth  unskilfulness,  both  in  the  particular  operation, 
amnd  as  a  surgeon  in  general. 

Replication  de  iiyurid  &c.  generally  to  all  the 
pleas. 

Upon  the  case  being  called  on,  the  defendant, 
"^ho  appeared  in  person,  claimed  the  right  of  be- 
^nning ;  and  he  cited,  as  authorities  in  his  favour, 
JHodges  V.  Holder^  3  Campb.  366.  Jackson  v. 
JSesketh,  2  Stark.  N.  P.  C.  618.  BedeU  v.  Ru$seU, 
H.  &.  M.  N.  P.  C.  293.  the  latter  being  expresdy 
In  point,  as  a  case  in  which  the  whole  object  of 
'the  action  was  damages. 

Sir  /.  Scarlett^  for  the  plaintiff,  attempted  from 

^he  form  of  the  pleas  to  show  that  many  affirm- 

<^ve  facts  were  on  the  plaintiff  to  prove,  such  as 

skilfulness;  and  that,  at  all  events,  as  the  substance 

^nd  essence  of  the  enquiry  was  the  complainant's 

Tight  to  damages,  he  ought  to  be  allowed  to  show 

the  whole  circumstances  on  which  that  right  was 

founded;  that  allowing  the  defendant  to  begin, 

would  totally  alter  the  situation  of  the  parties,  and 

put  the  party,  who  came  into  court  to  complain  of 

a  malicious  and  abominable  libd,  in  the  situation  of 

a  defendant  on  trial  upon  a  charge  against  himself. 

The  first  two  cases  cited  were  questions  of  mere 

right,  without  any  claim  of  damages,  in  which  the 

affirmative   of  the  issue  gave  the  defendant,  on 

whom  it  lay,  the  right  t*  begin ;  and  the  third  was 

s  3 
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1828.  ^  decided  by  the  learned  judge  against  his  own 
opinion,  on  the  authority  of  those  cases,  which  do 
not  in  fact  govern  one  like  this. 

Lord  Tenterden  C.  J.  said,  that  in  his  opinion 
the  affirmative  of  the  issue  gave  the  right  to  begin, 
the  question  of  damages  being  contingent  until 
that  was  disposed  of:  that  the  affirmative  here  was 
on  the  defendant,  skilfulness  in  the  plaintiff  being 
presumed  until  evidence  was  given  to  the  con- 
trary. But  as  the  other  judges  were  sitting  in 
the  adjoining  court,  he  would  ascertain  their 
opinion. 

His  Lordship  then  retired  and  consulted  with 
Bayky  and  Littledale,  Js.,  who  were  sitting  in  the 
adjoining  court,  and  upon  returning,  stated  that 
they  agreed  with  him  that  the  defendant  had  a 
right  to  begin. 

The  trid  then  proceeded,  and  lasted  two  days, 
witnesses  being  examined  on  both  sides ;  and  the 
defendant  had  the  general  reply. 

Verdict  for  the  plaintiff,  100/.  damages. 

Sir  J.  Scarlett,  F.  Pollock,  Piatt,  and  R.  Scarlett, 
for  the  plaintiff. 

Defendant  in  person. 

See  sup.  241.  Fotoler  t.  Coster  ;  infra,  273.  Cotton  y.  James* 
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PECKH  AM  and  Another,  Assignees  of  ADAMS,  w.mairKo, 

JDec  17 

a  Bankrupt,  v.  LASHMOOR  and  Another. 

XROVER  for  divers  larg«  quantities  of  wine  and  Atnuuferof 
and  spirits,  alleged  to  have  been  converted  by  the  |^  "^It"** 
defendants  to  their  own  use,  after  the  bankruptcy  ^•"J^P*  *® 

r*  A  J  A.&Co.by 

ox  Adams*  nuBtake  for  A. 

There  had  been  two  commissions  against  the  ^°;^^^ 
bankrupt ;  one  on  the  6th  of  August,  1828,  which  months  before 
was  issued,  but  not  acted  on,  and  of  which  there  was  com^do^  ^ 
no  advertisement  in  the  Gazette.  This  commission  Jjj^^'J^^ 
was  superseded  on  the  l6th  of  August ^  and  an-  months,  vests 
other  of  that  date  issued,  of  which  the  plaintiffi  inth^'^ol^in 
were  the  assignees.     The  act  of  bankruptcy  was  ^-  *.^°  ^^ 
committed  before  the  month  oiMay^  1828.  first  transfer. 

The  bankrupt,  who  was  a  wine-merchant,  had  emotion  of 
borrowed  money  and  bills  of  the  defendants,  and  in  «  Q.  4.  c.  le. 
order  to  secure  them,  had  transferred  wines  lying  in  gion  bsu^a^d 
warehouses  to  their  name ;  and  the  first  order  was  not  acted  on 
given  to  the  warehouseman  in  Newhaven^  in  whose  is  suident  to 
warehouse  the  wines  were  bonded,  on  the  4th  of  ^^  tSln' 
Men/,  1828,  to  transfer  a  large  quantity  of  wine  to  two  months  of 
Lashmoor  &  Co.     This  order  was  immediately  ex-  prjiiw  of  the 
ecuted  by  transfer  to  their  names,  which  were  given  ^ut  section. 
by  the  bankrupt  by  mistake  for  the  firm  of  the  de- 
fendants, who  carried  on  business  in  the  name  of 
Lashmoor  &   Son,  there  being  another  house  of 
Lashmoor  &  Co. ;  and  on  tl^e  22d  of  June  the  mis- 
take was  corrected  by  altering  the  name  to  Lash- 
moor  &  Son.     On  the  9th  of  June  a  second  transfer 
of  other  wines  in  the  saioe  warehouse  was  made  to 
Lashmoor  &  Son. 

s  4 
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182S.  The  whole  transactions  were  bondjide  between 

PscKHAic     ^^  bankrupt  and  the  defendants,  and  without  any 

and  kH&na^  knowledge  on  their  part  of  an  act  of  bankruptcy. 

A?^,°        The  first  question  in  the  cause  was,  whether 

,     ^'         the  first  quantity  of  wine  not  having  been  trans- 

and  AvovHSB.  ferred  to  the  names  of  the  defendants  until  toe 

SSd  of  June^  was  excluded  from  the  protection  df 
the  81st  section  of  6  G.  4.  c.  IQ.  As  to  this  the 
defendants  contended  that  it  became  their  property 
from  the  4th  of  May^  they  being  the  persons  meant 
by  Lashmoor  &  Co.  in  the  transfer  of  that  date ; 
and  that,  at  all  events,  Lashmoor  &  Co.  were  their 
trustees  from  that  date. 

The  second  point  was,  whether  the  first  com- 
mission, not  having  been  gazetted,  could  be  deemed 
notice  to  the  defendants  within  the  8dd  section  ; 
and  if  not,  then  as  to  the  second  commission  the 
transaction  would  be  protected,  not  being  within 
two  months  of  that  commission* 

Lord  Tentcrden  C.  J.  said,  I  feel  no  difficulty 
on  either  point.  The  mistake  in  the  names  in  the 
first  transfer  does  not  defeat  the  claim  of  the 
defendants ;  and,  at  all  events,  Lashmoor  &  Ca 
would  be  trustees  for  them.  As  to  the  second 
point,  the  first  commission  was  issued,  and  that  is 
enough,  within  the  proviso  of  the  81st  section,  to 
deprive  the  defendants  of  the  protection  of  that 
section.     The  83d  section  does  not  apply. 

Verdict  for  the  plaintifi^  as  to  the  second 
quantity  transferred  only. 

Sir  J.  Scarlett,  F.  Pollock,  and  Barstow  for  the 
plaintiff. 

Gumey  and  Comyn  for  the  defendant. 
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WEBB  V.  HILL  and  Another.  w»tmix$t«b, 

JJec.  19. 

ASE  for  a  malicious  arrest  in  an  action 

Tlie  declaration,  in  alleging  the  termination  of  for  a  malicious 
original  suit,  stated  that  the  said  <'  plaintiffs  in  allegation  that 
tiliat  action  did  not  prosecute  their  said  suit,  but  fc^'didSJ^* 
^lierein  made  default,  whereupon  it  was  consicjered  »«c"te  the  suit 
'tiliat  the  said  plaintiffs  should  take  nothing  by  their  but  therein  ' 
»ill,  and  the  pledges  to  prosecute  be  in  mercy  "  &c.  ^j^jheLj^"*^ 
In  support  of  this  allegation  the  plaintiffs  put  in  pledges  were 
rule  to  discontinue ;  and  upon  the  Lord  Chief  js  ^u^upport- 


ipport- 

^Justice  interposing  an  objection  to  the  suflSciency  ed  by  proof  of 

such  proof,  they   cited  Bristow  v.  Haywood^  ance.   Such 

Camp.  214.;  and  at  all  events  proposed  that  his  J^coJdTiSf 

Xx>rd8hip  should  allow  an  amendment  of  the  i:ecord  ^  amended  at 

1       ^j-^  ^  ^  -^*'*  Pritu  un- 

^under  9  G.  4.  c.  15.  der  9  g.  4. 

c.  15.  not 
being  a  mere 

Lord  Tenterden  C.J.  said,  that  it  did  not  appear  mistake  in 
in  the  case  cited  what  was  the  averment  in  the  de-*  tnitten  histm* 
claration ;   but  as  the  other  learned  judges,  Bayley^  5r\i*on  ^ 
Holroydy  and  ParkCj  were  sitting  in  the  adjoining  something  to- 
court,  he  would  consult  them.     This  his  Lordship  fromtheproof. 
did,  and  on  returning  pronounced  the  following 
judgment: — I  have  had  the  advantage  of  obtaining 
the  opinions  of  my  learned  brothers,  and  we  all 
decidedly  think  that  the  proof  offered  does  not  sup- 
port the  allegation  in  the  declaration :  it  so  en<> 
tirely  differs  from  it,  that  the  plaintiff  must  be  non- 
suited.    The  rule  of  law  is  clear,  that  you  must 
show  in  actions  of  this  description,  how  the  pro- 
ceeding complained  of,  whether  civil  or  criminal. 
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1828.       was  terminated.     It  had  occurred  to  me,  and  I 

Webb       mentioned  it  to  my  learned  brothers,  that  possibly 

Hill        ^^^  latter  part  of  the  allegation  might  be  rejected, 

andANOTHSB.  and  that  you  might  stop  at,  **  did  not  prosecute 

their  suit.''  But  that  alone  would  probably  be  bad, 
because  it  does  not  show  how  it  was  terminated  ; 
and  by  allowing  it  to  be  rejected  now,  we  deprive 
the  party  of  the  benefit  of  a  demurrer,  and  tiiere- 
fore  the  olher  statement,  which  is  good  as  such, 
ought  not  to  be  rejected.  If  you  stop  at  the  words 
**  but  therein  made  default,''  then  we  all  think  that 
those  words  have  a  legal  meaning  different  from  a 
discontinuance.  Taking  the  whole  allegation, 
it  amounts  to  the  legal  description  of  a  nonsuit. 
The  difference  is  one  of  substance,  not  of  form 
only ;  for  in  order  to  support  this  action,  you  miist 
show  malice  and  want  of  probable  cause.  Now 
whether  or  no  the  parties  merely  let  the  action 
drop,  and  became  non-prossed  or  nonsuited ;  or 
whether  they  discontinued  the  action,  which  is 
their  own  act,  materially  affects  the  evidence  of 
malice  and  want  of  probable  cause.  It  was  consi« 
dered  by  the  court  in  Sinclair  v.  Eldredy  4  Taun.  7» 
that  merely  not  proceeding  in  an  action  was  not 
sufficient  evidence  to  support  this  charge ;  whereas 
in  Nicholson  v.  CoghiU^  4  B.  &  C.  SI.,  this  court 
considered  that  the  party's  discontinuing  an  action 
did  go  to  show  malice  and  want  of  probable  cause. 
The  variance,  therefore,  is  material,  and  goes  to 
affect  the  whole  course  of  endence  throughout  the 
cause. 

It  was  suggested  by  the  counsel  for  the  plaintifi^ 
that  this  was  a  case  in  which  I  might  amend  at 
Nisi  PriiiSt  within  the  recent  act  of  parliament ; 
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but  we  all  think  this  is  not  a  case  within  that       1828. 

statute.     This  is  nothing  like  a  mere  mistake  in       ^^^ 

setting  out  a  written  instrument ;  it  is  the  allegation  v. 

of  a  matter  totally  different  from  that  offered  in  ^nd  Anothee. 

evidence :   these  two  things  are  altogether  of  a 

different  kind. 

Nonsuit. 

Denman  C.  S.  and  Carrington  for  the  plaintiff. 
Sir  James  Scarlett  for  the  defendant. 


THOMPSON  V.  LEWIS-  w«H«mm 

Dec.\9. 

jIssumpsit  for  work  and  labour  as  an  apothecary,  tn  an  action 
and  medicines  suppUed.  ^  ^, 

In  order  to  bring  himself  within  the  statute,  practising  a» 
55  G  3.  Ck  194.  s.  21.  the  plaintiff  called  two  wit-  to  Augtm^"* 
nesses,  both  of  whom  stated  that  the  plaintiff  had  p^niiJ  ought 
attended  persons  in  their  family  previous  to  1815  to  show  in- 
in  cases  of  diseased  limbs,  and  had  supplied  medi-  com^undSng 
dnes  and  effected  cures.     But  no  evidence  was  and  making 
given  ot  any  compounding,  or  making  up   any  tions ;  merely 
prescription.    One  point  made  for  the  defence  was,  f^^  com- 
that  the  plaintiff  was  a  quack  and  ignorant  person,  plaints  is  not 
and  incapable  of  compounding,  and  that  in  fact  no 
benefit  was  derived  from  the  plaintiff's  services. 

Lord  Tenterden  C.  J.,  in  summing  up,  told  the 
jury  that  the  first  question  was.  Whether  the  plain- 
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1828.  tiff  had  shown  himself  entitled  to  sue,  by  proving 
that  he  "  was  in  practice  as  an  apothecary  prior  to 
or  on  the  5th  day  of  August^  in  the  year  1815,'* 
within  the  meaning  of  the  statute  55  G.  S.  c.  194* 
s.  SI.  Now  in  order  to  know  what  the  legislature 
meant  by  practising  as  an  apothecary,  it  is  m^ 
portant  to  look  into  that  statute  to  see  what  the 
duties  of  an  apothecary  are  intended  to  be ;  and 
we  find  that  one  of  the  principal  duties  there  stated, 
is  that  of  compounding  medicines  according  to  the 
prescriptions  of  physicians.  Now  in  this  case  you 
have  evidence  of  two  instances  of  practice  of  the 
plaintiff  in  curing,  or  attempting  to  cure  certain 
local  complaints,  and  furnishing  medicines  to  the 
patients  under  those  complaints ;  but  you  have  not 
a  single  instance  of  compounding  a  physician's  pre- 
scription given,  nor  any  thing  to  show  that  he  was 
capable  of  compounding,  or  professed  to  compound, 
medicines.  It  is  not  enough  to  satisfy  that  statute 
that  the  plaintiff  professed  to  cure  merely  local 
complaints,  and  practised  in  that  mode  only :  to 
entitle  him  to  sue,  he  must  have  practised  the  ge- 
neral duties  of  an  apothecary.  If  you  think  this 
evidence  makes  out  that  he  did  so  practise,  you 
will  find  for  the  plaintiff;  if  you  think  otherwise 
you  will  find  for  the  defendant. 

Verdict  for  the  defendant. 

Reader  for  the  plaintiff. 

Sir  James  Scarlett  for  the  defendant 
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VINCENT  V.  COLE.  wu-mikst™, 

JJec,  19. 

Assumpsit  for  work  and  labour.  jn  ^  action 

The  action  was  brought  to  recover  compensation  f^f  ^o^k  and 

Iftooiir  wncn 

for  pulling  down  an  old  house,  and  building  a  new  it  is  shown 

^|.g  that  the  work 

was  com- 

The  plaintiff  called  the  defendant's  surveyor,  menced  under 

■  fl.  wnttfin 

under  whose  superintendence  the  work  had  been  agreement, 
done.  He  stated  on  cross-examination,  that  the  work  «"«*>  »ree- 

^  *  ment  ought  to 

had  commenced  under  a  written  agreement ;  but  be  oroduced. 
that  certain  items  which  the  plaintiff  relied  on  were  tiff  cannot  re-" 
extras,  and  not  contained  in  it;  and  that  in  parti-  cover  without 
cular  the  plaintiff  had  refused  to  proceed  in  building  although  a ' 
the  party.wall  unless  the  defendant  would  promise  p^' o^a^ 
to  pay  for  the  whole  of  it,  which  the  defendant  on  after  an  ad- 

J.J  .  J  .^  V    M^  mission  by  the 

CUa  promise^  and  it  was  built.  defendant  that 

it  was  an 
extra 

Sir  James  Scarlett^  for  the  defendant,  objected 
that  the  plaintiff  must  be  nonsuited  unless  the 
agreement  was  produced ;  that  that  was  the  best 
evidence  of  what  were  extras  and  what  not,  and,  for 
aught  that  appeared,  these  items  might  have  been 
contemplated  and  provided  for  in  the  agreement. 

Gumejff  in  answer,  said  that  the  promise  as  to 
the  party  wall  clearly  showed  that  item  to  be  inde- 
pendent of  the  agreement ;  and  he  cited  Rex  v. 
Pendkton,  15  East,  449*9  and  proposed  that  his 
Lordship  should  look  into  the  agreement,  which 
was  in  court,  unstamped,  to  see  whether  or  not  it 
comprehended  the  item  sought  to  be  recovered. 


v; 
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1828.  ^  Lord  Tenterden  C.  J.  The  only  item  on 
which  I  have  any  difficulty,  is  that  for  the  party- 
wall  :  I  yield  to  the  objection  as  to  all  the  others ; 
and  even  with  respect  to  that,  after  consideration, 
I  think  it  safest  to  require  the  production  of  the 
instrument  I  have  always  (perhaps  more  so  than 
other  judges)  acted  most  strictly  on  the  rule,  that 
what  is  in  writing  shall  only  be  proved  by  the 
writing  itself:  my  experience  has  taught  me  the 
extreme  danger  of  relying  on  the  recollection  of 
witnesses,  however  honest,  as  to  the  contents  of 
written  instruments :  they  may  be  so  easily  mis- 
taken, that  I  think  the  purposes  of  justice  require 
the  strict  enforcement  of  the  rule.  It  does  appear 
here  that  there  is  an  agreement  in  writing  relating 
to  the  claim,  and  I  am  therefore  of  opinion  that 
the  plaintiff  cannot  proceed  without  producing  it 

Nonsuit 

Gumey  and  Archbold  for  the  plaintiff. 
Sir  James  Scarlett  for  the  defendant 


A  motion  was  made  in  the  following  term  to  set 
aside  this  nonsuit,  but  the  Court  refused  the  rule ; 
Parke  J.  intimating  that  in  this  case  the  production 
of  the  written  contract  might  be  of  great  import- 
ance, even  with  respect  to  the  extra  work,  as 
furnishing  some  evidence  between  the  parties  as  to 
the  rate  at  which  work  should  be  paid  for ;  and 
Lord  Tenterden  C.  J.  observing,  with  respect  to  the 
argument  that  the  judge  might  look  at  the  agree« 
ment  to  see  whether  it  referred  to  the  items  claimed 
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to  be  recovered  independently  of  it ;  that  the  in* 
convenience  of  such  a  course  would  be  very  great, 
as  it  might  impose  upon  a  judge,  the  necessity  of 
looking  repeatedly  through  a  long  agreement,  to 
see  whether  it  contained  provisions  applicable  in 
any  degree  to  fifty  or  sixty  items,  which  a  party 
claimed  to  recover  independently  of  it 


1828. 


See  J2.y.  The  Inhabitants  of  Holy  Trinity  in  Kingston^upon' 
HvUt  7  B.  &  C.  61 1.  and  Stroiher  v.  Barr,  5  Ring.  1S6.,  in  which 
case  the  learned  Judges  of  the  Common  Pleas  were  equally  di- 
vided on  the  necessity  of  producing  an  agreement  or  lease,  to 
show  a  tenancy  merely  in  the  party  occupying  under  such 
writhig. 


EDWARD    CHUCK,    BENJAMIN    WOOD,   Gcildhaix, 
and  WILLIAM  DEACON,  Assignees,  &c.  of  ' 

J.  C.  STARKEY,  v.  THOMAS  FREEN. 

Trover   for  the  recovery  of  certain  title-deeds 
deposited  by  the  bankrupt  with  the  defendant 

The  bankrupt  was  one  of  the  firm  of  Starker/  & 
Co.,  brewers,  who  had  been  indebted  in  a  large 
sum  of  money  to  a  person  of  the  name  of  Barron^ 
for  malt  In  1824  Barron,  the  defendant  Freen, 
and  another,  called  upon  the  bankrupt  to  make 
some  arrangement  with  a  view  to  the  gradual 
liquidation  of  the  account ;  and  it  was  then  agreed 
that  the  bankrupt  should  deposit  the  deeds  in  ques- 
tion, which  were  part  of  his  private  property,  with 
the  defendant,  under  a  written  agreement,  and  that 


A  deposit  of 
primte  deeds 
Dyone  partner 
made  under  a 
written  agree- 
ment to 
Becure  pay- 
ments made 
for  hhn,  will 
cover  pay- 
ments made 
on  behalf  of 
the  firm,  if 
there  be  evi- 
dence that  the 
deposit  was 
really  made  in 
respect  of  the 
partnenhip 
ddMs. 
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^^^28.  Barron's  account  should  be  reduced  by  billa  oi 

Chuck  Star  key   &  Co.  at  the  rate  of  100/.  per  month 

A*Mi^  ees  of'  ^^^^^  *^®  defendant  Freen  was  to  negotiate.     Thi 

Starkey,  letter  containing  the  above-mentioned  agreemen 

Freen.         WaS  aS  f oUoWS  : 

«  Mr.  T.  Freen. 
"  Sir, 

"  You  having  requested  me  to  afford  yoi 
security  in  the  dealings  which  you  have  with  me 
I  have  this  day  deposited  in  your  hands  the  title 
"  deeds  to  lands  and  property  in  Cheshire^  togethe 
<<  with  the  lease  of  two  houses  situate  in  jlfoa 
"  Street f  St.  Ann's,  which  I  agree  that  you  shal 
"  hold  as  a  security  for  any  sums  of  money  whicl 
"  you  may  at  any  time,  and  from  time  to  time,  pay 
"  or  be  liable  to  pay,  or  guarantee  to  pay  for  me, 
*^  with  interest  and  commission,  and  other  lawful 
"  charges,  not  exceeding  the  sum  of  5000/.,  and  I 
"  engage  on  request  to  execute  at  my  charges  a 
"  good  and  valid  mortgage  to  you  of  the  lands,  &c 

"  Yours,  &c.  /.  C  Starkey. 

"  nth  October,  IBS*-" 

The  defendant  claimed  to  hold  the  deeds  by 
reason  of  some  bills  drawn  by  Barron  on  Starke^ 
&  Co.  under  the  above  arrangement,  which  the 
defendant  had  indorsed  in  order  to  get  discounted, 
and  had  been  compelled  to  pay  to  the  holder. 

On  the  part  of  the  plaintiffs,  it  was  contended 
that  the  letter  containing  the  agreement  of  deposit, 
was  in  terms  confined  to  private  transactions  be- 
tween the  defendant  and  the  bankrupt,  and  would 
not  warrant  the  detention  of  the  deeds,  for  pay- 


:l 


Ml. 
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ments  made  on  behalf  of  the  partnership  ;  and  that  iMi*' 

the  above   evidence  was  not  admissible  to  show  chuck 

that  the  dealings  alluded  to  were  partnership  trans-  and  OTrfEEi, 

actions ;  and  the  case  Ea:  parte  Freen  and  Morricej  of 

S  Glyn  &  Jameson^s  Reports,  p.  246.,  was  cited,  Starket, 

in   which  the  Vice-Chancellor  (Sir*  i.  Shadwell)  Fbeen. 
liad  refused  to   establish  a  lien  on  the  deeds  in 
question,  upon  a  petition  founded  on  the  very  same 
letter  of  guarantee* 

Lord  Tenterden  C.  J.  admitted  the  evidence, 
and  held  that  it  established  the  lien  ckimfed  bjr  '-'.-'[ 

the  defendant  Nonsuit.  i 

Sir  /.  Scarlett  and  Smirke  for  the  plainti£&. 
Pollock  and  WightnUHn  for  the  defendant. 

In  the  report  cited,  the  Vice-Chancellor  is  represented  to 
have  founded  his  judgment  on  the  following  readon^  vk.  thlrfU 
**  the  expressions  in  the  letter  nipply  throughout  to «/.  C  8taf*key 
osiy  I  that  if  the  pedtioner's  (Freen'^)  argument  prevailed^  there 
was  no  limit  to  the  partnership,  .or  joint  liability  tp .  which  it 
might  be  extended.  That  it  might  be  extended  to  money  ad** 
▼anced  to  another  partner  on  account  of  the  partnership,  t^th« 
out  the  concurrence  or  knowledge  of «/.  C.  Starhey" 

It  may,  however,  be  observed,  that  the  deposit  was  confined 
to  certain  dealings  referred  to  in  the  letter,  and  in  the  view  of 
the  parties  at  the  time  of  the  agreement.  The  letter  itself  gave 
the  defendant  no  authority  to  incur  liability  on  behalf  of  the 
bankrupt,  by  indorsing  bills  or  otherwise.  Th^  conteknpoi^ry 
parol  arrangement,  in  pursaaace  of  which  the  defendant  in# 
doreed  the  bills,  was  an  extrinsic  aikd  collateral  fact,  admissible 
in  evidence  in  order  to  prove  that  the  defendant  had  incurred 
the  liability  at  the  request  of  the  bankrupt,  and  the  admission  or 
this  evidence  necessarily  restricted  thb  lien  to  the  trahsaetiohs 
in  contemplation  of  the  parties  whien  the  agr^ttUsal  ahd  tha 
deposit  were  made. 

See  also  Garreit  v.  Handleif^  4  B.  &  C*  664.>  in  which  it  was 
held  that  several  partners  might  sue  on  a  letter  of  guarantee 
given  to  one  of  them,  evidence  having  been  received  to  shj^# 

*tt1t>WigivirtroeiJiebekefttofttt1^^        :.::.-:.-: 

T 
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ADJOURNED  SITTINGS  AT  GUILDHALL. 


^"^^  BAIN  V.  CASE. 

The  under-      j4s8umpsit  00  a  policy  of  insurance :  total  loss, 
pc^  of  in-         The  loss  happened  several  years  before  the  ac- 
•urance  is  not  tion :  and  F.  Pollock  for  the  plaintiff  claimed  to 

liable  to  pay     ,         ^i  ,    .  .  "  /»    i  i  i 

interest  on  the  be  allowed  interest  by  way  or  damages,  beyond 

wbsStioS)'  **^^  ^^^  ^^^  ^^^^^  *^®  defendant  had  under- 
aithough  he     written  the  policy,  on  the  ground  that  the  delay 

has  no  colour-  .  ,  .  ^      /•  ^i       i  i      i   i 

able  ground  ui  making  payment  or  the  loss  had  been  unrea- 
^'  A^^  ^  sonable,  and  the  objections  to  the  plaintiff's  right 
unless  a  dis-  of  recovcry  nugatory :  and  he  said  that  plaintiffi 
of  Se  morcy  ^^^  often  lately  been  allowed  to  recover  interest 

has  been  made  Jn  SUch  caseS, 
at  an  early  pe- 
liody  for  that 

purpoie.  Lord  Tenterden  C.  J.  took  no  notice  of  this 

point,  in  summing  up  to  the  jury  on  the  questions 
of  fact  in  dispute  in  this  case  relating  to  the 
voyage  and  the  loss  :  but  on  enquiry  by  one  of  the 
jury,  What  they  ought  to  do  with  respect  to  it  ?  he 
desired  them  to  find  their  verdict  for  the  plaintiff 
or  defendant  without  considering  it,  and  he  would 
afterwards  direct  them  upon  it.  The  jury  imme- 
diately found  for  the  plaintiff. 

Lord  Tenterden  C.  J.  I  should  be  inclined 
in  many  cases  to  allow  the  plaintiff,  in  an-  action 
of  tbis  nature,  to  recover  interest ;  but  I  thixik  he 
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cannot  do  so  in  the  present  instance.  To  enable  ^  1S29. 
him  to  maintain  that  claim,  J  think  it  is  necessary 
that  he  should  have  made  a  distinct  demand  of  the 
money  at  an  early  period,  so  as  to  inform  the  under- 
writer, that  if  the  loss  is  not  settled,  he  will  be 
called  upon  for  interest  upon  the  sum  due.  Here 
there  is  no  evidence  that  he  has  done  so. 

Verdict  for  the  plaintiff  for  the  sum  sub- 
scribed only. 

F.  Pollock  and  R.  V.  Richards  for  the  plaintiff. 
Sir  JaSn  Scarlett  and  Campbell  for  the  defendant. 


See  Bann  v.  Ddxel^  sup.  228.  and  the  note  there. 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


PAUL  and  Another,  Assignees  of  RICH,  Baronet,   WMTMiH«iim, 

V.  BOWLING.  ^"^^  "• 

Trover.  The  owner  of 

The  action  was  brought  on  the  possession  of  the  t^cks  from 
plaintiffs,  as  assignees,  and  the  only  question  in  the  J^®„^Jj^^' 

and  bought 
chalk  to  burn  with  them,  that  being  a  usual  and  convenient  way  of  making  bncks  in 
that  country,  though  not  necessary  for  the  particular  clay ;  he  then  sold  the  bricks 
and  the  lime  produced  from  die  chalk :  Held  that  the  selling  this  lime  did  not  make 
him  a  trader  within  the  bankrupt  laws,  if  his  object  in  buying  the  chalk  was  the  more 
convenient  buniine  of  the  bricks,  and  not  the  profit  derived  horn  the  sale  of  lime. 

Where  a  party,  liavins  manu&ctured  goods  for  sale,  discontinues  the  sale  dmost 
entirely,  and  uses  all  his  produce  himself,  but  occasionally  allows  parties  applying  to 
have  small  quantities  on  payment,  it  is  a  question  for  the  jiiry,  Whetber  these  sales  are 
with  the  intention  of  continuing  the  trade,  or  for  the  accommodation  of  the  applicant! : 
and  in  the  latter  caae  he  ceases  to  be  m  trader. 
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i^»-       caude  was,  Whether  the  alleged  bankrupt  was  a 

Pavl       trader  within  the  meaning  of  the  bankrupt  laws, 

andANOTHEB,  at  the  time  when  the  petitioning  creditor's  debt 

Assignees  of  .  mt  o 

Rich,  Bart.     aCCrUed. 

DowLiNo  ^^^  fether  of  the  supposed  bankrupt,  in  his 
lifetime,  was  the  owner  of  an  estate  at  Beenham  in 
Berkshire.  The  soil  of  the  estate  wa6  a  strong  clay  5 
and  the  father  erected  a  kiln  upon  the  estate,,  and 
made  bricks  of  the  clay.  There  are  two  modes  of 
burning  bricks  usual  in  that  part  of  Berkshire : 
either  by  burning  them  atone,  or  by  setting  a  layer  of 
chalky  in  the  fprm  of  an  arch,  and  the  bricks  above 
that^r  There  was  conflicting  evidence  in  the  case, 
as  to  the  expediency  of  burning  the  Beenham  clay 
in  the  latter  mode :  the  witnesses  for  the  defendant 
saying  that  it  was  necessary  to  do  so,  from  the  qua- 
lity of  the  clay  j  those  for  the  plaintiflTs  asserting, 
that  the  bricks  might  be  burnt  equally  well,  or 
better,  alone.  In  point  of  fact,  the  managers  of 
the  kiln  had  adopted  the  latter  mode  of  burning ; 
and  as  there  was  no  chalk  on  the  Beenham  estate 
.  fit  for  the  purpose,  they  bought  chalk  in  the  neigh- 
bourhood. The  produce  of  a  kiln  of  this  descrip- 
tion,  consisting  of  bricks,  tiles,  and  lime  from  the 
burning  of  the  chalk,  is  known  in  that  part  of  the 
country  by  the  general  name  of  kiln-ware ;  and 
during  the  life  of  the  father  of  the  allied  bank- 
rupt, the  kiln-ware  was  generally  and  indiscri- 
minately sold  at  the  kiln  to  all  purchasers ;  and* 
in  particular,  some  evidence  was  given  of  ap« 
plication  to  customers  to  take  lime  as  well  as 
bricks.  No  chalk  was  ever  burnt,  except  with 
bricks. 
After  the  death  of  hi^  fatheri  in  September  ldS4» 
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the  alleged  bankrupt  succeeded  to  the  estate,  and  1B29. 
the  business  of  the  kiln  continued  for  some  time  to  p^^ 
be  carried  on  as  before  ;  that  is  to  say,  considerable  «"^  Akototii, 

.     "^  Asfignees  of 

quantities  both  of  the  bricks  and  lime  were  used  on    Rich,  Bart, 
the  estate,  but  certainly  not  more  than  a  moiety  of    q^^^^^ 
the  produce.  But,  in  Ma^  18^,  the  alleged  bankrupt 
commenced  the  building  of  a  large  mansion-house 
at  Bdenham,  and  employed  nearly  all  the  bricks 
and  lime  made  at  the  kiln,  and  considerable  quan* 
titles  of  lime  besides,  for  that  purpose.    From  this 
time,  therefore,  he  continued  to  purchase  chalk, 
but  very  nearly   discontinued  any   sale   of  lime. 
Some  instances,  however,  were  shewn  when  im- 
plication had  been  made  to  him  for  small  quan- 
tities of  lime,  and  he  had  allowed  the  applicants  to 
have  them.     In  most  of  these  cases  there  were 
some  particular  circumstances :   the  lime  was  to 
be  spread  on  the  lands  of  tenants  or  neighbours ; 
or  used  in  the  repairs  of  houses  belonging  to  the 
parish  of  Beenham;   or  there  was  some  reason 
of  urgent  haste :  but  there  were  some  instances 
in  which  no  such  explanation  was  given ;  and  in 
every  case  the  lime  was  paid  for.  ^  The  whole  quan- 
tify of  lime  thus  sold,  however,  did  not  appear 
to  exceed  about  five  quarters,  during  a  period  in 
which  the  kiln  produced  not  less  than  three  hun- 
dred quarters  of  lime,  the  rest  of  which  was  em- 
ployed about  the  building.     The  petitioning  cre- 
ditor's debt  accrued  in  AprU  1826,  at  which  time 
the  building  was  incomplete ;  and  the  employment 
of  the  kiln  continued  then,  •  and  up  to  the  time  of 
taking  out  the  commission,  such  as  last  described. 
On  this  evidence  the  counsel  for  the  defendant 
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,  ^^^*  ^     contended,  that  the  alleged  bankrupt  could  not  be 
Paul       Considered  as  "  a  person  seeking  his  living  by  buy- 
"51^^^'  ing  and  selling/*  and,  consequently,  not  as  a  trader 
Rich,  Bart,    within  the  bankrupt  laws.     He  ceased  to  be  so,  at 
.  DowuxQ.     ^1  events,  when  he  began  to  build  his  house  ;  for 
any  sales  of  lime  afterwards  are  too  trivial  to  sup- 
port the  commission,  and  were  clearly  made  only 
for  the  accommodation  of  individuals :  and  he  was 
not  a  trader  before  that  time,  for  the  making  bricks 
from  his  own  estate  and  selling  them  would  not 
cmake  him  so;  and  as  the  chalk  clearly  was  only 
bought  and  burnt  for  the  purpose  of  making  the 
bricks  in  the  best  way,  the  sale  of  the  lime  pro- 
duced in  consequence  would  not  make  him  a  trader, 
being  only  accessary  to  the  sale  of  the  bricks. 

On  the  part  of  the  plaintiffs  it  was  contended, 
that  the  mere  smallness  of  the  dealings  in  lime, 
after  the  commencement  of  the  mansion-house, 
did  not  prevent  the  alleged  bankrupt  from  being 
a  trader  at  that  time :  the  only  question  upon  them 
'  would  be.  Whether  they  were  done  for  the  accom- 
modation of  individuals,  or  with  the  purpose  of 
trading :  and  that  the  fact  that  they  were  always 
paid  for,  proved  the  latter  to  be  the  case.  The 
profit  on  those  dealings,  indeed,  might  be  small ; 
but  it  would  be  of  importance  to  keep  the  trade 
open,  in  contemplation  of  the  period  when  the 
building  would  be  completed.  Any  trading,  there^ 
fore,  which  ever  existed,  continued :  and  it  is  clear 
that  there  had  been  a  trading ;  for  it  was  not  ne- 
cessary to  use  chalk  for  the  purpose  of  making  the 
bricks,  and  there  is  evidence  to  shew,  if  that  were 
required,  that  the  sale  of  the  lime  was  a  primary 
object  with  the  managers  of  the  kiln.     Such  a  sale 


AFTER  IVHCHAELMAS  TERM,  9  GEO.  IV.  .  267 

of  the  produce  of  chalk  bought  from  other  persons       IS99. 
makes  the  alleged  bankrupt  a  trader.  p^'^ 

and  ANOTREKy 

Lord  Tenterdent  C.  X,  in  summing  up  to  the   ^^^^rt. 
jury,  said,  there  were  two  questions  in  the  case :         ^' 
the  first  and  most  important,  Whether  Sir  C.  Rich 
had  ever  been  a  trader  within  the  meaning  of  the 
bankrupt  laws  :   the  second.  Whether,  if  he  had 
been  so,  he  ceased  to  be  so  before  April  1826.  . 

With  respect  to  the  first,  it  is  clear  that  he  is 
not  a  trader  within  the  meaning  of  these  acts, 
on  account  of  his  manufacture  and  sale  of  these 
bricks  (a),  the  produce  of  his  own  estate:  it  is 
equally  clear  in  this  case,  that  he  is  such,  if  he 
carried  on  tJie  business  of  a  lime-burner.  He  cer- 
tainly burnt  chalk,  not  the  produce  of  his  own 
land,  and  sold  the  lime ;  but  if  he  did  this  as  the 
more  convenient  mode,  in  his  own  judgment  and 
that  of  those  about  him,  of  employing  his  btick- 
earth,  he  will  not,  in  my  opinion,  have  been  a 
trader  in  lime.  I  think,  upon  the  evidence,  that 
we  may  conclude  it  not  to  have  been  necessary  to 
the  manufacture  of  the  bricks  to  use  the  chalk  as 
it  was  used  :  but  I  do  not  consider  the  necessity  to 
be  the  true  question.  The  mode  adopted  was  a 
usual  mode;  and  if  you  are  of  opinion,  that  it  was 
the  most  convenient  mode  of  burning  that  clay  into 
bricks,  or  even  that  Sir  C.  Rich  was  of  that  opinion, 
and  that  that  was  his  object  in  procuring  the  chalk, 
and  not  to  carry  on  lime-burning  as  a  business,  this 
will  not  make  him  a  trader  within  the  meaning  of 


(a)  Sutton  V.  Wedey^  7  East,  442.     Ex  parte  Ridge,  1  Ves. 
&  B.  360.    S.  C.  1  Rose,  316. 
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1829.       the  bankrupt  laws,  though  he  subsequently  sold 

Pawl       *^^  ^^™^>  *^^"*  produced  in  the  process  of  brick- 
miANOTHn,  making. 

Rick,  Bact.  Iff  however,  you  should  be  of  opmion  that  there 
DowuNo  ^^  *  trading  at  any  time,  then  you  will  have  to 
consider,  whether  it  was  discontinued  before  the 
petitioning  creditor's  debt  accrued :  that  is  to  say, 
with  reference  to  this  evidence,  whether  it  was  dis- 
continued^  when  the  building  of  the  mansion-house 
was  commenced.  The  trading  after  that  time,  if 
any,  was  certainly  very  small ;  too  small,  probably, 
for  you  to  believe  that  Sir  C.  Rich  looked  to  the 
profit  on  those  dealings  :  but  if  those  dealings  were 
had  by  the  bankrupt  with  a  view  to  keep  the  trade 
in  existence,  they  would  constitute  a  continuance 
of  the  trade,  and  his  liability  to  the  bankrupt  laws 
would  continue  also.  If,  on  the  other  hand,  he 
used  the  kiln  from  that  time  really  for  the  purpose 
of  building  only^  and  merely  allowed  some  indi- 
viduals to  take  lime  for  their  particular  accommo- 
dation, there  would  be  a  discontinuance  of  Ac 
trading,  and  the  defendant  would  be  entitled  to 
the  verdict 

The  jury,  which  was  special,  found  for  the  de- 
fendant ;  stating  their  opinion,  that  there 
never  had  been  a  trading. 

Gum^f  Denmaih  and  Manning  for  the  plaintiffi. 
Sir  J.  Scarktt  and  Smirke  for  the  defendant. 


See,  as  to  the  first  point,  QaU  v.  Half  knight^  S  Stark.  56. 
Bartholomew  v.  Sheroaood0l  T.  R.  573.  n.  Stewart  v.  BaU^ 
2  N.  R.  78.  Patten  v.  Browne,  7  Taunt.  409.  SummerseU  v. 
JaroiSf  3  Bro.  &  B.  2.  As  to  the  second,  Wharam  v.  RoutUdge^ 
5  Esp.  235.  Heanny  v.  Birch,  3  Catnpb.  ^3.  S.  C.  1  Rose,  30S. 
Ex  parte  Paters&n,  1  Rose,  403- 
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HISCOCKS  V.  JONES,  Esquire.  w.«Hi».„m 

Jan.  16. 

Debt  against  the  marshal  of  the  King*s  Bench  In  an  action 
prison^  for  the  escape  of  one  Kemp,  a  prisoner  in  on'^fi^a?^^' 
execution.     Pleas:  1st,  Nil  debet.    2dly,  That  the  ^^^^^^ 
escape  was  with  the  consent  of  the  plaintiff.    Sdly,  shew,  on  the 
That  the  escape  was  by  fraud  and  covin  of  the  ^"^^J"^"^ 
plaintiff.    4thly,  That  the  judgment  had  been  as-  cape  was  by 
signed  to  Simmons,  and  that  the  escape  was  by  covinTfthe 
fraud  and  covin  of  Simmons.  5thly,  That  the  judg-  P^^^^ 
meat  had  been  assigned  unto,  and  to  tiie  use  and  the  judpent. 
£w  the  benefit  of  a  person  unknown  to  the  defend-  piead  that  it 
ant  at  the  time  of  pleading,  and  that  the  escape  ^«J  ^v  ^P^^ 
was  by  fraud  and  covin  of  the  said  person  unknown,  a  oenon  unto 
The  replication  to  each  plea  took  issue  on  the  j^J^^^^ 
consent  or  fraud.  ^fi^  '^e 

The  judgment  had  been  assigned  to  Simmons,  i^i^ed,  t^ 
but  the  party  really  paying  for  it  was  one  Lockley,  proy^*^**^ 
and  evidence  was  given  to  shew  that  Kemp  had  shewing  that 
been   inveigled   out  of  the   rules  of  the  King's  wm'^^J^^^ 
Bench  prison  by  a  message  left  for  him  by  Lockley,  ^^J^^i  ^ 
who  falsely  used  the  name  of  a  friend  of  Kemp* s,  perton^though 
and  requested  to  see  him  at  his  solicitor's,  which  ^j^^'f"^®"^ 
was  out  of  the  rules.    Kemp  went  accordingly,  made  to  an- 
and  Lockley  immediately  had  the  declaration  in 
the  present  action  filed  against  the  marshal. 

Taunton,  for  the  plaintifl^   objected  that    this 
evidence  did  not  support  any  one  of  the  pleas. 


V, 

JovES,  Esq. 
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1829.  Simmons  was  the  person  to  whom  the  judgment 
HiscocKs  was  assigned;  but  there  is  no  fraud  or  covin  in 
him  :  the  fraud,  if  any,  is  in  Lockley.  The  fourth 
plea,  therefore,  fails,  for  there  is  no  fraud  in  Sim- 
mons.  The  fifth  fails,  because  there  was  no  assign- 
ment to  Lockley^  the  party  supposed  to  be  guilty 
of  the  fraud. 

Batlet  J.  I  think  I  must  leave  the  question 
to  the  jury,  whether  the  plaintiff  did  go  beyond 
the  rules  in  consequence  of  Lockley's  conduct 
The  judgment  appears  to  have  been  assigned  to 
the  use  and  for  the  benefit  of  Lockley  ;  and  I  think 
that  is  enough  to  substantiate  the  fifth  plea,  though 
the  assignment  was  not  made  in  form  to  him. 
The  substance  of  the  plea  is,  that  the  escape  was 
by  the  covin  of  the  party  really  interested  in  the 
judgment  I  incline  also  to  be  of  opinion  that 
that  defence  is  open  on  the  general  issue. 

Verdict  for  the  defendant 

Taunton^  Pattesortj  and  Follett  for  the  plaintiff. 

Sir  J.  Scarlett,  Gurnet/ ,  and  Campbell  for  the 
defendant 


In  Hilary  Term  1829,  Taunton  moved  on  affi- 
davits for  a  new  trial,  on  the  ground  of  surprise, 
and  that  the  verdict  was  contrary  to  the  real  facts 
of  the  case.  No  question  was  made  as  to  the 
ruling  of  the  learned  judge  at  Nisi  Fritzs,  and  the 
rule  moved  for  was  refused. 
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1829. 


REX  V.  WHITE.  w.s«««„, 

Jan,  17. 

Indictment  for  perjury.  A  party  filing 

The  defendant  had  filed  a  bill  in  Chancery  for  ?  !>>^i  ^''  "* 

,  t«i    injunction, 

an  injunction,  and  had  made  the  affidavit  on  which  and  making  an 
the  perjury  was  assigned,  in  support  of  the  allega-  S«'mate. 
tions  in  that  bill.     The  indictment  averred  the  bill  paj.tojt,!; 

indictable  for 


to  have  been  filed,  and  the  affidavit  exhibited  in  perjurv  com- 
support  of  it ;  and  it  stated  the  matters  assigned  as  ^'j^yi{|*  '^** 
perjury  to  be  material  to  the  questions  arising  on  though  no  mo. 
the  bill.     It  did  not  contain  any  statement  that  made  for  an 
a  motion  had  been  made  for  an  injunction,  and  it  '"J"°ction. 
did  not  appear  that  any  had  been. 

The  counsel  for  the  defendant,  on  ascertaining 
that  it  was  not  intended  on  the  part  of  the  prose- 
cution to  give  evidence  that  any  such  motion  had 
been  made,  submitted  that  the  defendant  was  en- 
titled to  an  acquittal.  By  the  practice  of  the  Court 
of  Chancery  an  injunction  cannot  be  obtained  ex- 
cept for  want  of  an  answer,  or  on  the  insufficiency 
of  the  answer,  or  on  evidence  disproving  the 
answer,  in  none  of  which  cases  is  the  affidavit  of 
the  plaintiff  admissible;  or  else,  ex  parley  before  the 
time  allowed  to  the  defendant  for  answering  has 
elapsed.  In  the  last  case,  and  in  that  only,  can  the 
plaintiff's  affidavit  be  used.  The  averment, 'there- 
fore, that  the  peijury  is  assigned  on  matter  material 
to  the  bill,  is  not  true ;  it  can  only  be  material  to 
an  application  of  a  peculiar  nature,  and  it  does  not 
appear  and  b  not  alleged  that  such  an  application 
was  ever  made.     A  plaintiff  at  common  law  might 
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IM9.  ^  choose  to  accompany  his  declaration  with  an  affida- 
vit of  its  truth,  and  it  is  possible  that  that  affidavit 
might  afterwards  become  available  in  some  matters 
arising  out  of  the  cause  ;  but,  till  it  did  so,  it  would 
be  mere  waste  paper,  and  it  would  be  necessary  to 
show  that  it  had  become  other. 

Sir  J.  Scarlett  observed,  that  the  objection,  if  it 
were  tenable  at  all,  amounted  to  this,  that  perjury 
could  not  be  assigned  upon  an  affidavit  which  had 
not  been  used  (a)  ^  when 

Lord  Tenterden  C.  J.  interposed,  and  said,  I 
am  not  disposed  to  stop  the  cause  on  this  objection : 
if  good,  the  defendant  seems  entitled  to  take  it 
upon  the  record ;  but  I  do  not  think  the  averment 
or  proof,  the  absence  of  which  is  objected  to,  can 
be  necessary.  The  statements  in  the  affidavit  are 
material  to  the  matters  contained  in  the  bill,  whidi 
is  for  an  injunction ;  and  it  may  well  have  been 
filed  in  anticipation  of  a  contemplated  motion  for 
an  injunction,  on  which  it  might  have  been  used. 
Can  it  make  any  difference  that  it  aftei*wards  turns 
out  that  the  motion  is  not  made  ?  The  crime,  if  tmy, 
is  the  same,  morally,  in  each  case;  and  I  certainly 
shall  not,  where  the  objection  is  open  hereafter, 
hold  it  necessary  to  give  proof  of  a  fact  which  does 
not  vary  the  conduct  of  the  party  in  taking  the 
oath  in  question. 

The  defendant  was  acquitted* 


(a)  SeelLv.  Hailey,  R.  &  M.  N.  P.  C.  94.,  where  JJaledakJ. 
held  a  party  mdictd}le  for  perjury  in  an  affidavit,  which,  from  cer- 
tain irregularities  in  the  jurat,  amU  not  be  used  in  the  cdurt 
in  which  it  was  iwotb. 
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Sir  James  Scarktty  CampbeU,  and  Brodrick  for  .  1^1  ^ 

tiie  prosecution.  Rex 

Gumey,  F.  Pollock^  and  R.  V.  Richards ^  for  the  Whtti. 
defendant 
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COTTON  V.  JAMES,  G«nt.  one,  &c.  w«nmi«iE, 

Jan,  17. 

JTrespass  for  breaking  and  entering  the  plaintiff's  In  trespass  for 
blouse,  and  staying  there  for  a  long  space  of  time,  uiTsTwe^ibg" 
»nd   taking  his  goods,  whereby  the  plaintiff  was  house  and  ^k- 

,..^,        jj-^i_j(>  mghisgoods, 

much  injured  and  disturbed,  &c.  on  a  plea  jus- 

Plea,  that  the  plaintiff  before,  and  untfl,  and  at  SjL'by 
the  time  of  issuing  the  commission  of  bankrupt  proceedings 
after  mrentiohed,  was  a  trader  within  the  meaning  mission  of 
of  the  acts  concerning  bankrupts,  and  indebted  to  ^nd^'SiiS^ 
the  defendant  in  the  sum  of  200/. ;  that  the  plain-  tion  taking 
tiff  became  bankrupt,  that  the  defendant  petitioned  aTofbank! 
the  Lord  Chancellor,  that  thereupon  a  commission  JJ^J^Jantl 
of  bankrupt  issued,  that  the  commissioners  declared  entitled  to  be- 
and  adjudged  the  plaintiff  a  bankrupt,  that  the  ^Letters, 
commissioners  afterwards  made  their  warrant  to  bearing  post- 

marks  before 

their  messenger,  who  entered  the  house  and  took  the  act  of 
the  goods,  which  are  the  same  supposed  trespasses,  •  and^founS^m 

the  alleged 
faaakmpt's  possession  after  it,  eontainin^  statements  of  matters  material  to  the  act  of 
bankruptcy,  are  admissible  without  calling  the  writer,  as  evidence  against  the  alleged 
banionqit^  to  shew  that  he  received  intunadon  of  these  lads,  thoi^  not  to  prove 
their  truth. 

A  ihmdnlent  delirery  of  goods  \%  mm  an  act  of  bankruptcy,  unless  it  be  in  the  nature 
of  a  oift  or  transfer;  so  that  when  goods  are  removed  with  intent  to  delay  a  creditor, 
but  the  party  to  whose  custody  they  are  given  has  no  claim  given  to  him  over  them, 
tids  ii  HOC  an  act  of  bankmpti^. 

At  all  events  such  delivery  of  goodi  by  bis  agent|  can^aof  ofi  his  bttaaeit^  without  h» 
AreetiOD,  is  vo  tct  of  batikniptcy. 
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1829.       &c« ;  concluding  with  an  averment  that  the  sup- 
CoTToN      posed  trespasses  were  committed  before  the  choice 
V'         of  assignees,  and  that  the  defendant  was  the  peti- 
one,  &c.      tioning  creditor. 

By  the  replication,  the  plaintiff,  protesting  that 
he  was  not  a  trader,  that  he  was  not  indebted  to  the 
defendant,  and  that  there  was  no  such  commission, 
adjudication,  and  warrant  as  set  forth  in  the  plea, 
said  for  replication,  that  he  the  said  plaintiff  did  not 
at  the  said  time,  when,  &c.,  or  at  any  other  time, 
become  bankrupt  as  by  the  plea  alleged.  Issue 
thereon. 

F.  PoUockf  for  the  defendant,  claimed  the  right 
of  beginning.  The  question  is  purely  in  the  dis- 
cretion of  the  judge,  and  in  this  case  the  most  con- 
venient course  will  be,  that  the  defendant  should 
begin.  The  only  question  on  the  record  is  as  to 
the  bankruptcy,  and  the  defendant  has  to  show 
that  affirmatively.  I  do  not  deny  that  it  may  be 
right,  where  the  question  of  damages  is  really  the 
important  question  in  the  cause,  although  it  is  not. 
a  question  on  the  record,  that  the  plaintiff  should 
begin :  but  here  the  value  of  the  goods  taken  is 
the  proper  criterion  of  the  damages ;  or,  if  the 
plaintiff  is  entitled  to  any  thing  farther,  the  de- 
iendant  is  quite  ready  to  have  that  question  adjusted 
out  of  Court,  after  the  issue  is  disposed  of. 

Sir  Jmnes  Scarlett.     The  defendant's  willingness 
to  refer  part  of  the  question  to  another  tribunaL 
can  make  no  difference  in  the  rights  of  the  parties^ 
here.     The  best  rule  is,  that  wherever  the  damagesr 
are  substantially  unliquidated  the  plaintiff  should 


-% 
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b^in  ;  and  they  are  so  here.     The  value  of  the     ^  1829.^ 
goods  taken  may  well  be  a  subject  of  dispute :  but,      cotton 
l>esides  that,  we  are  entitled  to  damages  beyond  ^'oent 

'hat  value,  and  shall  have  to  show  the  manner  and  one^'&c. 
rircumstances  of  the  seizure,  to  enable  the  jury  to 
estimate  those  damages.  If,  therefore,  the  defendant 
3  allowed  to  begin,  and  fails  in  supporting  the  issue 
rhich  lies  upon  him,  the  plaintiff  will  still  have  to 
;ive  evidence,  and  enter  upon  a  new  case. 

Lord  Tenterden  C.  J.  The  rule,  as  established 
n  practice,  is,  that  when  the  general  issue  is  not 
Dleaded,  and  the  affirmative  of  the  issue  lies  on  the 
lefendant,  he  is  entitled  to  begin.  I  do  not  say 
:bat  this  is  the  most  convenient  rule  j  I  am  by  no 
[neans  sure  that  the  practice  is  founded  on  the  best 
principle ;  but  it  is  established,  and  I  do  not  think 
that  I  ought  to  depart  from  it. 

F.  Pollock  accordingly  began.  The  act  of  bank- 
ruptcy relied  upon,  was  a  fraudulent  delivery  of 
part  of  the  plaintiff's  goods  with  intent  to  defeat 
the  .defendant  as  a  creditor. 

F.  Pollock  offered  in  evidence  letters  of  the 
plaintiff's  son,  who  principally  carried  on  the 
business,  addressed  to  the  plaintiff,  and  giving  ac- 
counts of  the  manner  in  which  he  intended  to 
bestow  different  parts  of  the  property,  and  of  other 
circumstances  relating  to  the  condition  of  the  plain- 
tiff's affiiirs.  The  letters  had  postmarks  antece- 
dent to  the  ac^  of  bankruptcy,  and  the  messenger 
under  the  commission  found  them  among  the 
plaintiff's  papers,  took  possession  of  them,  and 
produced  them. 
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1629.  Sir  Jcmes  Scarlett  objected  to  their  being  re* 

00,,,^      ceivkd ;  the  plaintiff's  son  himsolf  ought  to  prove 
»•         the  facts. 

JAMiSy  Gent. 

Lord  Tentbrden  C.J.  I  must  receive  the 
evidence.  Being  found  in  the  plaintiff's  possessicm 
after  the  bankruptcy^  with  postmarks  of  a  time 
before  it,  I  must  take  it  that  he  received  them  be- 
fore it ;  and  then  they  are  evidence  to  shew,  in  ex- 
planation of  the  plaintiff's  conduct,  that  he  received 
intimation  that  such  &cts  as  those  mentioned  in 
the  letters  took  place.  Of  course  thpy  are.  not 
evidence  that  the  facts  stated  really  did  so. 


It  finally  turned  out,  that  the  plaintiff  having 
been  employed  in  building  on  the  defendant's  laiid 
under  a  contract  with  him,  and  having  disagreed 
with  him  as  to  the  construction  of  that  contract, 
on  which  the  defendant  claimed  to  consider  him  as 
a  debtor,  on  account  of  certain  advances  made  to 
him,  to  an  extent  which  the  plaintiff  denied  j  the . 
plaintiff's  son,  who  principally  managed  the  wprk, 
determined  to  discontinue  it,  and  removed  the 
goods,  the  removal  of  which  was  the  act  of  bank- 
ruptcy suggested,  to  the  premises  of  one  of  the 
persons  supplying  some  of  the  materials  used»  It 
did  not  appear  whether  the  party  into  whose  charge 
they  were  thus  given  was  a  creditor  at  the  time^ 
or  ever  made  any  claim  to  the  goods;  but  it  rather 
seemed  that  they  were  removed  at  the  discontinue 
ance  of  the  works,  for  safe  custody,^ and  especially 
to  secure  them  from  being  taken  by  the  defendant 
on  his  disputed  claim^  It  seemed  that  the  plaintiff 
was  cognizant  of,  and  approved  the  diaeotttinuonM 
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of  the  works  j  but  there  was  no  evidence  that  he    ^  1829. 
directed,  or  knew  of,  the  removal  of  the  goods* 

Lord  Tenterden  C.  J.  This  is  no  act  of  bank- 
ruptcy. The  word  "  delivery  **  is  one  certainly 
of  very  general  signification ;  but  standing  as  it 
does  in  the  statute  6G.4.  c.  16.  ^.3.  connected 
with  the  words  "  gift  or  transfer/*  I  incline  to 
think  it  must  be  confined  in  interpretation  to  trans- 
actions of  the  same  nature :  and  here,  as  far  as  we 
can  see,  there  is  nothing  of  the  kind.  The  ques- 
tion, however,  does  not  arise,  for  the  transaction 
itself  is  not  brought  home  to  the  plaintiff;  and  it 
is  clear  that  a  man  cannot  commit  an  act  of  bank« 
ruptcy  by  the  conduct  of  his  agent.  On  that 
ground,  independently  of  any  other,  the  act  of 
bankruptcy  relied  on  fails;  and  on  that  groun(^ 
without  further  considering  the  other,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  a  verdict 

Verdict  for  the  plainti£^  damages  400/. 

Sir  James  Scarlett^  Broughanh  and  F.  Kelly  for 
the  pbdntiff. 

F.  Pollock,  Denmaih  and  Comyn  for  the  de- 
fendant 


In  the  following  term  a  motion  was  made  for  a  new 
trial,  on  the  ground  that  the  damages  were  excessive, 
and  also  that  the  act  of  bankruptcy  was  established. 
A  rule  was  granted  on  the  first  ground :  but  it  was 
refiised  on  the  second,  the  Court  unanimously  con- 
curring with  Lord  Tenterderf^  opinion  at  the  trial, 

u 
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lSfi9.  that  the  fiicts  relied  on  were  not  brought  home  to 
the  plaintifil  This  was  the  ground  of  the  judgment: 
but  the  learned  judges  expressed  a  decided  opinioUi 
that  if  brought  home  to  him,  the  deliveiy  did  not 
amount  to  an  act  of  bankruptcy,  Littledak  and 
Parke  Js.  especially  intimating,  that  a  delivery,  to 
be  so,  must  purport  to  part  with  some  interest  in 
the  goods. 


This  ease  seems  to  complete  the  series  of  those  by  irhich  flit 
doctrine  that  the  plaintiff  is  entiUed  to  begin,  where  he  has  to 
prove  damage  sustained,  have  been  for  the  present  ovemiled* 
It  goes  fiur  beyond  those  which  preceded  it,  with  the  excq[>tioQ 
of  Beddly.  Russell,  R.  &  M.  N.  P.  C.  29S.,  in  the  appliciition  tff 
the  rullB.  In  F&mkr  t.  Coster,  sup.  841  m  the  damages  were  iniitter 
of  computation^  such  as  would  have  been  referred  to  the  Master 
on  a  judgment  by  default :  and  in  Cooper  ▼.  WaUet^  sap,  948^ 
Uiough  the  rule  laid  down  extended  in  terms  as  far  ai  that  laid 
down  in  the  principal  case,  iind  though  the  damages  were  com* 
plete)^  unliquidated^  yet  the  nattire  of  the  injury  appeared  fbUy 
on  the  record,  and  it  waanot  necessary  for  the  plaintiff  to  give  any 
evidence  to  enable  the  jury  to  assess  the  amount  of  compensation 
which  he  ought  to  receive*  In  the  present  case,  on  the  other 
hand,  it  #as  kbMilately  necessary  for  the  plaintiff  to  dd  so,  to 
entitle  him  to  recover  more  than  nominal  damages ;  And  tt>  gtf^ 
evidence  which  might  lead  to  much  investigation,  to  enable  him 
lo  recdVfer  more  than  the  value  of  the  goods  taken :  attd  the 
importance  of  this  evidence  will  appear  from  the  fact,  that  the 
value  of  the  goods  taken  was  only  about  I60{.,  so  that  no  less 
than  240^.  was  recovered  on  it. 

The  practice  appears  now  to  be  completely  settled  by  ded* 
sions ;  but  there  are  some  circumstances  which  render  it  rather 
doubtful  whether  it  will  long  continue  so.  It  certainly  lias 
been  understood  that  the  inclination  of  the  principal  practi* 
tionen  at  the  b^  is  ndt  tkVduri&ble  to  the  rule  as  no#  laid  db#n  7 
and  it  will  be  obserViod  that,  eveh  afler  the  recent  d^diion  h 
^^»ot/er  V.  WaUesfi  the  counsel  fbr  the  defendant  in  the  prine' 
-  *«Uier  to  ask  the  pritilege  of  beginning  as  1 
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exercise  of  the  discretion  of  the  presiding  judge,  under  the  cir-  1829. 
cumstances  of  the  particular  case,  than  to  claim  it  as  a  matter  ^  '  ■ 
of  strict  right  on  the  form  of  the  pleadings.   It  will  also  be  ob-  ^ 

served  that  Lord  Tenterdetiy  though  he  treated  the  case  as  one  James,  Gent, 
decided  by  binding  practice,  intimated  something  more  than  a  ^^^  ^^* 
doubt  of  the  expediency  of  that  practice  ;  and  that  the  same 
learned  judge,  in  the  recent  case  of  Fowler  v.  Coster^  laid  down 
a  very  different  rule  as,  in  his  opinion^  the  roost  convenient. 
Best  C.  J.  also,  in  the  case  of  Bedell  v.  Russellf  treated  the  prac- 
tice as  established,  but  said  that  he  should  have  decided  other-* 
wise,  had  the  question  been  open.  Under  these  circumstances 
it  is  impossible  not  to  entertain  some  doubt  whether  the  rule 
now  existing  will  long  be  recognized. 

It  may,  therefore,  be  allowable  to  consider  what,  in  the  event 
of  the  present  rule  being  again  called  in  question,  would  be 
the  most  desirable  practice  to  establish.     The  present  rule 
seems  to  have  little  to  recommend  it,  except  its  simplicity, 
and  the  ease  of  applying  it ;  for  the  reason  given  by  Bayley  J* 
in  Jackson  v.  Hesketh,  2  Stark.  N.  P.  C.  518.,  and  adopted  by 
Lord  Tenterden  in  Cooper  v.  WaJdey^ "  that  tlie  question  of  dam« 
ages  never  arises  until  the  issue  has  been  tried,"  is  inapplicable  to 
the  largest  proportion  of  cases;  namely,  all  those  in  which,  at  the 
close  of  the  defendant's  evidence,  it  is  doubtful  whether  his  plea 
is  supported  or  not.  In  all  these  instances,  the  plaintifiTs  evidencei 
according  to  the  present  practice,  goes  not  only  to  disprove  the 
issue,  but  also  to  shew  the  damage  sustained :  and  the  jury  have 
both  questions  lef\  to  them  at  once,  though  the  one  only  becomes 
material  on  the  determination  of  the  other.  Even  in  cases  where 
the  reasoning  of  the  learned  judge  applies,  it  may  be  doubted 
whether  the  advantage  sought  to  be  attained  by  the  practice 
adopted  is  not  counterbalanced  by  the  necessity  which  it  imposes 
upon  tlie  jury,  after  the  issue  joined  is  disposed  of,  to  enter  on  a 
completely  new  investigation  in  the  nature  of  a  writ  of  enquiry^ 
without  giving  the  plaintiff  the  same  advantages  to  which  on  a 
mere  writ  of  enquiry  he  is  entitled :  and  the  other  inconveniences 
of  the  present  rule  are  obvious,  in  the  increased  length  of  pro« 
ceedings  occasioned  by  the  necessity,  in  many  cases,  of  allow- 
ing the  defendant  to  give  evidence,  after  he  has  closed  his  ori- 
ginal case,  in  opposition  to  the  proof  of  damage  produced  by 
the  plaintiff,  on  which  evidence,  of  course,  the  plaintiff  must  have 
an  opportuivty  of  replying  ;  and  in  the  power  which  the  rule 
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1829.         gives  a  defendant^  in  cases  where  nothing  but  the  amount  of 
damages  is  really  in  dispute,  of  putting  an  untenable  defence 
upon  the  record,  and  thus  getting  the  opportunity  at  all  erents 
James,  Gent,    of  being  heard  last  upon  the  question  of  damages,  contrary  to 
one,  &c,      the  general  practice  where  he  gives  evidence  in  reduction  of 
them.     It  may  be  of  no  great  importance  to  the  hiterestft  of 
justice,  whether  the  privilege  of  reply  be  genertdly  g^ven  to  the 
plaintiff  or  defendant ;  but  it  is,  that  the  rule,  as  far  as  possiblet 
should  give  the  parties  the.same  rights  in  all  really  simHar  cases. 
The  only  rule  at  all  equal  to  that  at  present  established  in 
point  of  simplicity,  and  the  ease  of  its  application,  would  be 
that  the  plaintiff  should  begin  in  all  cases,  but  it  is  obviously 
'  impossible  to  adopt  this ;  for  the  nature  of  the  defence  may  weH 
be  such  that  the  plaintiff  can  neither  anticipate  nor  controvert 
it,  but  only  wait  to  see  whether  the  defendant  ean  substantiate 
it  in  proof.    In  all  these  cases,  it  is  obviously  necessary,  as  a 
matter  of  convenience,  that  the  defendant  should  begin.    Some 
intermediate  rule,  therefore,  appears  to  be  desirable;    and  it 
would  probably  be  difficult  to  find  one  more  convenient  than 
that  stated  by  Lord  Tenterden  in  the  case  of  Fovder  v.  Cotter. 
The  great  object  appears  to  be,  that  the  rule  should  not  extend 
to  cases  where  the  defendant  will  have  to  give  evidence  in 
reply  to  the  plaintiff's  proof  of  damage.    When  he  gives  no 
such  evidence,  the  plaintiff,  if  the  cause  turned  on  the  amount 
of  damage  only,  would  at  all  events  only  be  heard  once,  and 
the  defendant  would  be  heard  last ;  in  those  cases,  therefore, 
the  course  of  proceeding  on  that  subject  is  not  altered  by  the 
defendant's  being  allowed  to  begin  in  support  of  that  issue,  on 
which',  if  it  could  stand  absolutely  alone,  he  clearly  ought  to 
have  that  privilege.     Where,  on  the  contrary,  he  has  to  give 
evidence  in  reduction  of  damage,  it  is  desirable  that  he  should 
not  indirectly  gain  an  advantage  in  dealing  with  that  evidence, 
to  which  he  is  not,  in  common  cases,  entitled. 

It  is-  obvious  that  any  rule  established  on  these  principles 
would  leave  the  plaintiff  in  possession  of  the  right  of  beginning  in 
such  a  case  as  the  principal  case ;  and  probably  in  such  a  case  as 
Cooper  V.  WaHey^  although  there  the  whole  injury  appeared  on 
the  record ;  for  even  there  material  evidence  as  to  the  damages 
might  be  given  by  each  party,  particularly  as  to  the  degree  of 
publicity  given  to  the  libel.  The  defendant  would  be  enthted, 
in  cases  where  the  plaintiff's  claim  is  not  exactly  liquidated* 
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but  yet  is  defined,  as  in  an  action  for  goods  sold  and  delivered,         1829. 
to  begin  on  admitting  the  whole  amount  claimed,  as  he  was 
allowed  to  do  in  Lacon  v.  Higgins,  3  Stark.  N.  P.C.  178.  It  is  not 
worth  while  to  go  through  the  list  of  decisions  on  the  subject,    Jamss,  Gent, 
and  examine  how  far  the  rule  in  Fowler  ▼•  Coster  would  warrant,       one,  &c. 
as  it  generally  would,  the  practice  adopted  in  each  instance ; 
but  it  may  be  worth  while  to  observe  that  the  case  of  Fowler  v. 
Coster  itself  was  perhaps  one  of  those  in  which  its  application 
would  be  questionable.   It  was  considered  in  Pasmore  v.  Bous- 
Jiel^y  I  Stark.  N.  P.C.  296*  that  the  question  as  to  damages  was  the 
same  on  a  plea  in  abatement  as  it  is  on  a  writ  of  enquiry ;  and 
it  would  seem  that,  on  a  writ  of  enquiry,  any  evidence  admissi- 
ble on  the  general  issue  in  reduction  of  damages,  as  payment 
of  part  only,  (not  set-off  of  part,  14  East,  578.  Caruthersv.  Gra^ 
Aam,)  would  be  admissible.     The  practice  of  the  production 
of  the  bill  of  exchange  on  the  execution  of  such  a  writ,  that 
the  jury  may  see  whether  there  be  any  indorsement  of  payment 
<m  it,  points  the  s^me  way :   and  the  practice  of  referring 
it  to  the  Master  to  compute  principal  and  interest  does  not 
affect  the  question ;  for  the  defendant,  if  he  does  not  object  to 
the  rule  so  to  refer  it,  may  be  considered  to  admit  that  he  has 
made  no  payment.     There  was  no  such  defence  in  F&wler  v. 
Costerf  and  the  point  was  not  made. 


REX  V.  WATTS  and  Another,  WMncnrsnE, 

Jan,l9, 

Indictment   for  a  nuisance  in  carrying  on  the  A  man  cany- 

business  of  a  horse-boiler.  ^^sburi-"^"" 

The  business,  which  is  one  of  the  most  offensive  "®**  ^"  *  P'*^ 

J  •    .•         1      1    1  -J  1  where  It  has 

descnption,  had  been  earned  on  on  the  same  pre-  been  long 
raises  for  many  years  before  the  defendants  came  ^^ubiefor 
to  them :  but  its  extent  was  much  greater  under  ^^^^^^f 
them  than  it  had  been  before.     On  the  part  of  the  increasedby 

the  manner 
or  extent  in  which  he  carries  it  on ;  not  otherwise,  although  the  hMtme$t.hM  increased 
in  amount 

u  3 
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1829.       defendants  it  was  shown,  that  the  neighbourhood 

11^        in  which  it  was  carried  on  was  full,  at  the  time 

^^'         when  they  commenced  the  business,   and  long 

and  AifoTHji£.  before,  of  establishments  for  carrying  on  trades  of 

the  most  offensive  character;  that  there  were 
other  horse-boilers,  melters  of  kitchen  grease,  makers 
of  musical  strings,  &c.,  and  evidence  was  given 
for  the  purpose  of  shewing  that  the  defendants 
carried  on  their  trade  in  so  improved  a  manner, 
that,  notwithstanding  its  increase  in  amount,  the 
neighbourhood  was  not  at  all,  or  very  little,  more 
annoyed  by  it,  than  it  had  been  before  they  came 
there ;  and  the  case  of  JR.  v.  Neville^  Peake, 
N.  P,  C.  91.,  was  relied  on  to  shew  that,  under 
these  circumstances,  the  defendants  were  entitled 
to  an  acquittal.  There  was  conflicting  evidence 
as  to  the  increase  of  the  annoyances :  and  it  was  not 
contended  on  the  part  of  the  prosecution  that  the 
nuisances  which  had  existed  up  to  the  time  when  the 
defendants  commenced  business,  were  themselves, 
under  the  circumstances  of  the  case,  indictable. 

Lord  Tenterden  C.X,  observing  that  there 
was  no  doubt  that  this  trade  was  in  its  nature  a 
nuisance,  said  that,  considering  the  manner  in 
which  the  neighbourhood  had  always  been  occu- 
pied, it  would  not  be  a  nuisance  unless  it  occasioned 
more  inconvenience  as  it  was  carried  on  by  the 
defendants  than  it  had  done  before.  He  left  it, 
therefore,  to  the  jury  to  say,  whether  there  was 
any  increase  of  the  nuisance :  if,  in  consequence 
of  the  alleged  improvements  in  the  mode  of  con- 
ducting the  business,  there  was  no  increase  of 
annoyancei  liiaugh  the  business  itself  had  increased. 
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the  defendants  were  entitled  to  an  acquittal ;   if      l^^ 
the  annoyance  had  increased,  this  was  an  indicta-        j^^ 
ble  nuisance,  and  the  defendants  must  be  convicted.      ,„«'• 

Watts 
and  Anotbeb. 


GuUty. 


Gurney  and  Corm/n  for  the  prosecution. 
Brougham  and  Holt  for  the  defendants. 


CROSLEY  V.  BEVERLEY.  w«na««,, 

Jan.  80. 

Case  for  the  infringement  of  a  patent  A  ipecificadon 

The  patent  was  for  an  improved  gas-apporatus,  ^Se^^^ 
and  it  comprised  four  inventions:  a    retort,    a  ftood accord- 
purifying  apparatus,  a  meter,  or  instrument  for  '^^ptadonof 
ascertaining  the  exact  quantity  of  gas  supplied  ^J^^^^^^^f 
ftoxxx  a  particular  gasometer  cm:  to  a  particular  its  enrolment. 
purchaser,  and  a  governor,  or  instrument  for  re-  ^hen  a^sped- 
gulating  the  same  supply,  and  making  it  uniform,  ^f^  ^^'^^ 
The  invention  infringed  was  that  of  the  meter.         ratusmenuon- 
In  the  introductory  part  of  the  specification,  ^^^  ^' 
Cfcggr,  the  original  patentee,  used  these  wordS)  "from  any 
'*  My  improved  gas-apparatus  is  for  the  purpose  of  from  which 
extracting  inflammable  gas  by  heat  from  pit-coal,  ^g^^pioy^ 
tar,   or  any  other  substance  from  which  ga&  or  edforiiiumi- 
gases,  capable  of  being  employed  for  illumioation,  extract^by 
can  be  extracted  by  heati''   and  then  went  on  heat,"  and  the^ 

•^  ^  apparatus  was 

not  suited  to 
extract  gas  from  oil;  it  was  held  that  this  did  not  avoid  the  patent  oil  not  then  being 
considered  fit  for  the  manu&cture  of  gas  for  Ikhting  towns,  thou^  it  was  then  known 
^s  a  chemical  fact  that  gas  might  be  groducediroffl  oil  by  heat^  flnd  t^  property  has> 
Iseen  fince  applied  ta  purpofci  of  illuimDation. 
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1829.  to  mention  the  other  inventions.  In  the  descrip- 
Cbosley  ^^^  ^^  '^®  retort,  he  called  it  "  a  horizontal  flat 
^'  retort,  in  which  coal,  or  other  materials  capable 
of  producing  inflammable  gas,  are  heated,  and  the 
gas  extracted  by  distillation;''  and,  in  the  course  of 
it,  he  spoke  of  the  **  coal,  or  other  substance'' 
being  "  spread  in  a  thin  layer."  Throughout  the 
description  of  the  retort,  and  the  explanation  of 
the  drawings,  he  always  spoke  of  "  coal,"  or  "  coal 
or  coke,"  or  "  coal  or  other  substance,"  only. 

It  appeared  that  the  retort  was  incapable  of 
obtaining  gas,  except  very  imperfectly,  or  by 
considerable  modifications,  from  oil.  The  date 
of  the  patent  was  December  9,  1815,  that  of  the 
specification,  June  8,  1816.  At  these  periods 
it  was  known,  as  a  philosophical  fact,  that  gas  was 
producible  from  oil ;  but  it  had  not  been  proposed 
to  manufacture  such  gas  for  purposes  of  illumin- 
ation. Some  speculations,  indeed,  were  then  go- 
ing on,  and  a  patent  was  obtained  about  the  same 
time  for  making  it ;  and  the  manufactbre  was  sub- 
sequently  brought  into  use,  though  not  very 
generally. 

Brougham^  for  the  defendant,  submitted  that^ 
the  unfitness  of  the  retort  for  making  gas  fronu 
oil  was  fatal  to  the  patent  It  is  the  duty  of  th^ 
patentee  not  to  overstate  the  limits  within  which, 
his  invention  will  be  useful,  that  no  person  may  b^ 
led  to  unavailing  expence  in  trying  it  upon  purposes 
for  which  it  is  unfit.  Now  the  specification  states 
the  retort  to  be  fit  for  extracting  gas  from  coal, 
tar,  or  any  pther  substance  from  which  it  may  be 
obtained ;  but  it  fails  in  the  case  of  oil.    It  may 
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be  said  that  the  other  substances  must  be  under-       1829. 
stood  to  be  of  the  same  kind  as  those  previously   '  cbosim 
mentioned ;  but  this  will  not  assist  the  plainti^         ^* 
for  oil  may  be  considered  as  of  the  same  na- 
ture with  tar.   *  It  might,  indeed,   be  wrong  to 
defeat  a  patent  on  account  of  discoveries  subse- 
quently made,  which  occasioned  its  words,  although 
supposed  to  be  correct  at  the  time,  to  become  too 
comprehensive  before  its  expiration :  but  here  the 
possibility  of  extracting  gas  from  oil  was  already 
known;  and  it  is  immaterial  that  little  practical 
use  had  been  made  of  the  knowledge. 

Lord  Tenterden  C.  J.  I  must  look  at  the 
whole  of  the  specification  together ;  and,  doing 
so,  I  think  it  is  evident  that  it  only  represents  the 
retort  as  suited  to  materials  of  the  same  kind  as  coal. 
I  am  of  opinion,  also,  that  I  ought  to  understand 
the  "  other  substances''  mentioned,  to  signify  sub- 
stances then  known  to  be  available  for  the  purpose 
of  illuminating  with  gas,  not  ever/  thing  which 
will  bum  with  a  flame ;  for  all  these,  in  a  certain 
sense,  will  produce  gas.  It  is  clear,  on  the  evi- 
dence,'that  oil  was  not  then  generally  considered 
2is  such  a  substance;  and  the  fact  that  some  specu- 
lations were  going  on  at  the  time  with  respect  to 
its  being  so,  will  make  no  difference.  The  patentee 
cannot  be  required  to  foresee  the  success  of  those 
speculations,  if  they  have  succeeded ;  but  I  must 
consider  him,  as  a  practical  man,  to  have  spoken 
of  things  which  practical  men  then  treated  as 
usable  for  the  purpose  specified.  On  both  grounds, 
therefore,  I  must  decide  against  the  objection; 
The  law  is  severe  enough  in  breaking  up  patents 


Croslby 
Bevsblet. 
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altogether  for  a  fault  in  any  part  of  them,  without 
straining  it  in  favour  of  such  an  objection. 

Verdict  for  the  plaintiff 

Sir  J.  Scarlett^  F.  Polhck,  Aldersorij  and  Godson 
for  the  plaintiff. 

Brougham^  Rotch^  and  Patteson  for  the  defendant 


Brougham  moved,  in  the  following  Term,  for  a 
new  trial  on  another  point ;  but  the  court  refused 
the  rule.  The  ruling  above  stated  was  not  called 
in  question. 


' '-  " 


ADJOURNED  SITTINGS  AT  GUILDHALL  IN 

COMMON  PLEAS. 


GviLDHALLy 

Dec.  17. 

I 

Where  the 
subscribing 
\ntiie88  to  a 
deed  cannot  be 
produced, 
proof  of  his 
nandwriting  is 
sufficient  evi- 
dence of  the 
execution  by 
the  pardes 
whose  signa- 
ture purports 
to  be  affixed  to 
it,  without  any 
further  evi* 
dence  of  their 
identi^. 


KAY  and  Others  v.  BROOKMAN  and  Others. 

Assumpsit  for  money  paid. 

The  defendants  were  charged  as  directors  an(9 
proprietors  of  the  Cliff  Down  Mining  Company.* 
To  prove  that  they  were  proprietors^  the  deed  con- 
stituting the  company  was  produced,  and  the  hand- 
writing of  the  attesting  witness,  who  was  beyond 
seas,  was  proved.  The  deed  appeared  to  be  signed 
by  the  defendatits, 

Spankie  Seijt,  for  one  of  the  defendants^  sub- 
mitted that  this  was  not  suflScient  proof  of  their 
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signature,  without  proof  of  their  handwriting,  or  1829. 

some  evidence  of  their  identity.     This  was  so  held  f^^ 

by  Bay  ley  J.  in  Nelson  v.  WhittaU,  1  B.  &  A.  19.  '"^^  Others 

and  it  is  certainly  the  most  reasonable  rule.  Bbookm an 

and  Othsbs. 

Best  C.  J.    The  general  practice  has  been  the 

other  way,  and  I  am  disposed  to  adhere  to  it 

Wlienever  it  is  possible,  with  safety,  to  dispense 

xvith  the  attendance  of  unnecessary  witnesses,  it 

is  convenient  to  do  it.    I  therefore  will  not  require 

t:he  proof  suggested* 

Verdict  for  the  plaintiifi. 

Wilde  Seijt.  E.  Lowes  Seijt,  and  F.  KeUy  for 
^e  plaintiffs. 

Taddjf  Seijt.   Campbell^  Spankie  Seijt,   Mere^ 
^nether  Seijt,  Bompas  Seijt,  and  Comyn  for  several 
defendants. 


See  Page  v.  Mann,  sup*  79.  and  MUchdl  v.  Johmon^ 
^wp.  I7&,  in  addition  to  Ndson  v.  WhtttaU^  and  the  cases  cited 
in  Selw.  N.  P.  6th  edit.  548.  n.  The  doubt  therefore  expressed 
by  Bayley  J.  in  Nelton  t.  WhtttaU^  and  by  Lord  Kenyan  in 
WaUU  ▼•  Delancey^  7  T.  R.  266.  n.  may  be  considered  as  com- 
pletely removed  by  the  concurrent  practice  of  both  courts,  in 
cases  where  the  existence  of  that  doubt  was  pressed  on  their 
consideration. 
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SECOND  SITTINGS  IN  HILARY  TERM,  IN 

MIDDLESEX. 


1829. 

BAILLIE  V.  HOLE. 


UMP8IT  for  money  lent.  The  bail  for 

witness  produced  on  the  part  of  the  defendant,  ^y  be^ade 
d,  in  answer  to  a  question  put  by  the  plaintiff's  »  comprtcnt 
sel,  that  he  was  one  of  the  defendant's  bail.      him,  by  the 

defendiant's 
depositing  at 

impbell  for  the  defendant  said,    that    on    a  ?*®  J^/V^® 
ar  occasion  lately  in  C.  P.,   Best  C.  J.  had  officer  of  the 
essed  his  readiness,  if  a  sum  of  money  were  ^JJ^'to^SIe 
sited  sufficient  to  answer  the  debt  and  costs,  sum  sworn  to 
like  the  bail's  name  off  the  bail  piece,  and  on  Srtheac^n, 
intimation  Wilde  Sent,  for  the  plaintiff,  with-  andthejudge'i 

•^  *  making  an 

'  the   objection:   and  he  claimed  the  same  order ther&.' 
ntage  in  this  case  on  the  same  terms.  ^  name  of  ^ 

X  the  bail  off  the 

bttli»ece» 
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1829.  ^  Lord  Tenterden  C.  J.  I  think  I  ought  to 
adopt  the  course  pointed  out.  The  defendant 
must  deposit  with  iJie  officer  of  the  court  a  sum 
equal  to  the  sum  sworn  to  and  the  costs,  and  then 
I  will  make  an  order  that  the  name  of  the  bail  be 
struck  off  the  bail  piece. 

Brotigham  for  the  plaintiff  suggested  that  it  was 
impossible  to  ascertain  immediately  what  would 
be  the  amount  of  the  costs,  so  that  the  course  sug- 
gested could  not  be  adopted ;  on  which  Lord  Ten^ 
terden  called  on  the  plaintiff'^  attorney  to  name  his 
estimate  of  them.  He  stated  a  sum  (50/.)  to  which 
Lord  Tenterden  seemed  inclined  under  the  circum- 
stances to  except  as  excessive ;  but  the  defendants 
waived  that  objection,  and  deposited  with  the 
associate  that  sum,  in  addition  to  the  amount  sworn 
to.   The  evidence  of  the  witness  was  then  received. 

Verdict  for  the  defendant 

Brougham  and  Piatt  for  the  plaintiff 
Campbell  for  the  defendant. 
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1829. 


ADJOURNED  SITTINGS  IN  LONDON 
AFTER  HILARY  TERM. 


WALLIS  V.  ANDERSON.  goxx^haxx, 

Feb.  19. 

XIebt  for  goods  sold  and  delivered :    plea,  the  An  order  was 
general  issue,  with  notice  of  set-off.  de^enr* o^f' 

particulars  of 

On  July  2d  the  plaintiff  obtained   a  judge's  ^fortnight: 
order  for  the  delivery  of  particulars  of  the  defend-  ^ij^^J^f"^' 
ant's  set-off  within  a  fortnight,  and  'that  in  default  five  weeks,  but 
thereof  no  evidence  of  the  set-off  should  be  re-  liver^wforder 
ceived  at  the  trial.     The  particulars  were  actually  ^"  ^^^  ^y 

--.  ,.  rvii  consent  for 

delivered  on  August  9th,  and  not  sooner.  the  amend- 

ment  of  the 
declaration. 

When  evidence  was  tendered  in  support  of  the  set-     T^^  *!.  f. 

*^*^  waiver  of  the 

oSf  the  plaintiff^s  counsel  objected  that  it  could  not  irregularity  in 
be  received,  under  the  terms  of  the  judge's  order,  of^theparu- 
Gvmey  for  the  defendant  then  put  in  a  subsequent  *^"^*"- 
order,  made  on  August  12th  by  consent  of  the 
attorneys  for  each  party,  for  amending  the  decla- 
ration in  the   action.     The  amendment  was  by 
increasing  the  sum  stated ;  and  he  contended  that 
this  order,  being  obtained  by  consent,  showed  a 
waiver  of  the  irregularity  in  the  delivery  of  the 
particulars.     Some  evidence  was  proposed  to  be 
given  on  each  side  to  explain  the  circumstances 
which  occasioned  the  amendment}   the  plaintiff 
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I. 


18^.:      saying  that  it  was  not  made  in  consequence  of  the 
y^^^^    delivery  of  the  particulars  of  set-off,  the  defendant 
V-  insisting  that  it  was. 

Andebson. 

Lord  Tenterden  C.  J.  I  think  it  better  under 
the  circumstances  that  no  such  evidence  should  be 
given ;  for  it  is  not  in  my  opinion  material  to  the 
decision.  I  think  the  obtaining  the  order  <^ 
Aug.  12th  was  a  waiver  of  the  irregularity  ;  I,  as 
a  judge,  would  not  have  allowed  the  amendment 
if  I  had  understood  the  delivery  of  the  particulars 
not  to  be  recognised. 

The  evidence  therefore  was  received ;  but  the 
defence  finally  turned  on  payment,  and  the  defend- 
ant had  a  verdict 

Sir  /.  Scarlett  and  Chith/  for  the  plaintiff 
Gurnet/  and  Reader  for  the  defendant 


See  Lovelock  v.  Cheveley^  Holt,  N.  P.  C.  552. 


Guildhall,  SJEVENS  V.  LLOYD. 

Feb.  25. 

A  bill  of  ex-     jissuMPsiT  by  the  indorsee  against  the  acceptor  of 

change  dra¥ni       %•^^n^ 

by  A.  payable    ^  bill  01  eXCUange. 

OTte,  and  ac      ^^^^  ^^  ^^  drawn  by  A.  B.  on  the  defendant, 
cepted  by  B.    payable  to  his  own  order :  accepted  by  the  defen- 

generally,  was   \  ''  ,.  ,,  iii.^^. 

altered,  with    dant  generally,  and  returned  by  him  to  A.  B.^m 

the  consent  of 

B.,  while  it 

continued  in  the  hands  of  A.,  by  the  addition  of  a  particular  place  of  pajrment  to  the  accept* 

ance.    This  alteration  does  not  vitiate  the  bill  so  as  to  prevent  the  acceptor  from  bein; 

liable  on  it. 
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whose  hands  it  continued  for  some  time.     While       1829. 
the  bill  was  in  his  hands,  he,  with  the  consent  of     g^^VENs 
the  defendant,  subjoined  to  the  defendant's  accept-  v. 

ance  words  expressing  it  to  be  payable  at  a  parti- 
cular place  in  London. 

F.  KeUy  for  the  defendant  submitted  that  the 
plaintiff  must  be  nonsuited.  This  was  a  material 
alteration  in  the  bill,  and  therefore  vitiated  it,  or  at 
least  made  it  necessary  that  it  should  be  restamped. 
Indeed  it  has  been  so  held  since  the  statute 
1&2G.4.C.  78.  (fl) 

Sir  Jos.  Scarlett  and  Chitty  for  the  plaintiff.  That 
was  a  case  where  the  alteration  of  the  bill  was 
without  the  knowledge  of  the  acceptor :  here  the 
alteration  is  with  his  knowledge  and  concurrence. 
There  is  nothing  therefore  which  can  possibly 
prejudice  him  ;  and  no  objection  can  arise  on  the 
stamp  laws,  for  the  stamp  is  not  on  the  acceptance, 
but  on  the  bill,  which  remains  unaltered. 

F.  KeUy.  The  question  is  not  whether  the  de- 
fendant has  sustained  any  injury  by  the  alteration, 
but  whether  the  document  has  not  been  altered  in 
a  material  part  since  it  was  negotiated.  It  has  been 
so :  for  it  purports  to  be  for  value,  and  if  so,  it  was 
negotiated  when  it  was  returned  to  the  drawer. 
Besides,  the  acceptor's  liability  may  be  contingently 
altered :  for  the  drawer  might  be  called  on  to  pay 
after  presentment  at  the  place  named  in  the  accept- 
ance, and  might  thus  incur  costs,  which  the  defend- 

(a)  Macintosh  v.  Hayden,  R.  &  M.  N.  P.  C.  S62. 
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ant,  as  an  acceptor  for  value,  ought  to  reimburse 
him. 

Lord  Tenterden  €•  J.  The  drawer's  liability 
might  be  altered,  but  not  the  acceptor's ;  who,  even 
on  the  altered  acceptance,  is  liable  without  the  pre- 
sentment at  the  particular  place.  I  think  the  alter- 
ation, being  made  in  this  case  with  the  defendants 
consent,  does  not  furnish  any  answer  to  the  action. 
You  can  move  for  a  new  trial,  if  you  please :  but  I 
give  no  leave  to  move  for  a  nonsuit. 

Verdict  for  the  plaintiff,  (a) 

Sir  J.  Scarlett  and  Chittj/  for  the  plaintiff. 
F.  Kelly  for  the  defendant. 


(a)  Jacob  v.  Hari,  6  M.  &  S.  142. 


GinLDHALL, 

Feb.  25. 


DANCE  V.  ROBSON  and  Others. 


Where  a  court   CaSE  for  libel. 

SutL*^i£'  ^^^  declaration  stated  that  the  plaintiff  was  pro- 
of its  rules  for  visional  assignee  of  the  Insolvent  Debtors'  court, 
ofltfof^w,   and  that  he  had  always  as  such  officer  duly  and 

the  produc- 
tion of  one  of  these  printed  copies  is  good  evidence  of  the  rules  which  the  officers  ire  to 
act  on,  though  the  origuial  rules  are  kept  under  the  seal  of  the  court,  and  the  copy  is 
not  shown  to  have  been  examined  with  the  original. 

In  an  action  for  a  Ubel,  which  is  only  libellous  on  a  man  in  the  execution  of  his  office, 
where  the  plaintiff  has  stated,  by  way  of  inducement,  his  due  discharj^  of  its  duties,  the 
defendant  cannot,  on  the  general  issue,  give  evidence  of  negligence  m  discharging  thua 
in  answer  to  that  allegation. 
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regularly  attended  to  his  du<y,  and  then  set  out  the       1829. 
libel,  which  consisted  of  two  parts ;  the  one  charging    '^  Dance^ 
the  plaintiff  with  having  absented  himself  from  the  v. 

K.  B.  prison  at  a  particular  time  when  it  was  his  ^f^Z^. 
duty  to  be  there ;  the  other  stating  that  this  was  not 
a  solitary  instance  of  neglect,  but  that  he  had  fre- 
quently been  absent  on  similar  occasions. 

The  defendant  pleaded  the  general  issue  to  the 
whole  declaration ;  and  to  so  much  of  it  as  related 
to  the  first  part  of  the  libel  he  also  pleaded,  that  a 
rule  of  the  Insolvent  Debtors'  court  made  it  the 
plaintiff's  duty  to  attend  at  the  K.  B.  prison  at  the 
time  specified,  and  that  he  did  not  so  attend,  with 
other  matter  in  support  of  the  charges  contained  in 
that  part  of  the  libel,  which  it  is  not  necessary  to 
particularise. 

To  prove  the  allegation  that  there  was'a  rule  of 
the  Insolvent  Debtors'  court,  making  it  the  duty 
of  the  plaintiff  to  attend  at  the  K.  B.  prison  on  the 
day  in  question,  the  defendants  produced  a  printed 
copy  of  the  rules  and  orders  of  that  court  It  ap- 
peared that  these  rules  were  thus  printed  by  order 
of  the  court,  for  distribution  among  the  officers 
and  suitors  of  the  court,  and  were  circulated 
accordingly :  but  that  the  original  of  them  was 
under  the  seal  of  the  court,  and  was  kept  at  the 
court.  There  was  no  evidence  that  the  copy  pro- 
duced had  been  examined  with  this  origin^,  and 
JBroi^^m  for  the  plaintiff  in  consequence  objected 
to  its  admission. 

Lord  Tenterden  C.  J.,  however,  admitted  it, 
saying  that  it  was  what  the  court  put  forth  and 
circulated  among  their  officers  as  a  rule  for  their 
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Dance 

V, 
ROBSON 

and  Otuebs 


guidance;   and  was  therefore  evidence  of  their 
duties. 

In  answer  to  the  charge  relating  to  the  second 
part  of  the  libel,  Sir  /.  Scarlett  for  the  defendant 
proposed  to  give  evidence  that  the  plaintiff  had  in 
fact  failed  to  attend  on  several  days  on  which  the 
rule  called  on  him  to  do  so  ;  claiming  to  be  allowed 
to  give  this  proof,  though  no  justification  had  been 
pleaded  to  that  part  of  the  libel,  on  the  ground 
that  the  publication  was  not  libellous  on  the  plain^ 
tiSf  except  by  reason  of  his  official  character ;  that 
it  therefore  was  necessary  for  the  plaintiff  to  state 
in  his  declaration,  as  he  had  done,  the  office  he 
held,  and  his  discharge  of  its  duties  ;  and  that  the 
evidence  was  therefore  admissible  on  the  general 
issue  to  negative  the  latter  necessary  allegation. 

Lord  Tenterden  C.  J.  I  think  I  ought  not  to 
receive  the  evidence.  Independently  of  the  parti- 
cular allegation  relied  on,  I  clearly  ought  not 
Part  of  the  alleged  libel  states  the  particular  negli- 
gence complained  of  not  to  be  a  solitary  instance; 
it  was  competent  to  the  defendants  to  plead  a  justi- 
fication to  that  part  of  the  libel,  and  the  evidence 
offered  would  have  gone  to  support  that  justifica- 
tion. No  such  justification,  however,  is  put  on 
the  record :  and  consequently,  according  to  the 
general  rule  that  evidence  is  not  receivable  on 
the  general  issue  which  might  be  pleaded  to  part  of 
the  libel,  the  proof  tendered  is  not  admissible, 
unless  the  particular  allegation  in  question  makes 
it  so.  I  am  of  opinion  that  it  does  not ;  the  alle- 
gation might  properly  have  been  omitted,   and 
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imposes  no  necessity  of  proof  on  the  plaintiff:  for       1829. 
the  presumption  of  law  is  that  a  party  does  his  duty,       dance 
without  evidence  given  on  his  part  to  that  effect      ^  «• 
The  allegation,  therefore,  being  immaterial,  does  and  Others. 
not  alter  the  general  rule  as  to  the  reception  of  evi- 
dence :  and  on  that  rule,  the  evidence  proposed 
must  be  excluded. 

The  justification  failed  in  proof ^  and  the  plaintiff 
obtained  a  verdict  generally. 

I 

•  

Brougham  and  Talfourd  for  the  plaintiff. 
Sir  J.  Scarlett  and  Justice  for  the  defendants. 


HILLIARD  V.   LENARD.  Guildhall, 

Feb.  25. 

Assumpsit  by  the  payee  against  the  defendant,  as  Eyidenceofa 
maker  of  a  promissory  note,  and  acceptor  of  two  w^uSt^tokr 
bills  of  exchange.  «  ca«e  out  of 

^_>  ulC  St&tlltC  01 

Pleas,  non-assumpsit^  and  the  statute  of  limita-  limitations,  in 
lions  t  replication  to  the  latter  plea,  a  promise  ^^"j^^tf 
within  six  years.  1829,  thoi^h 

rT«i  •I  n  •         1  1         1         at  issue  before 

The  evidence  was  of  promises  by  parol  only ;  that  day. 
and  there  were  some  words  of  condition  attached 
to  them,  which  it  is  not  necessary  to  state.  The 
action  was  commenced  and  came  to  issue  in 
Michaelmas  Term  1828,  and  was  set  down  for 
trial  at  the  Sittings  afler  Michaelmas  Term,  but 
was  not  then  called  on ;  it  now  came  on  for  trial, 
afler  the  stat.  9  G.  4.  c.  14.  had  come  into  ope- 
ration. 
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1829.  Gumey  for  the  plaintiff  contended  that  the  sta^ 

j5J][2IIm  '^*®  ^^  °^*^  ^Pply  t^  ^  ^^^^  ^^^^  ^'^^^  where  the 
^'  cause  was  at  issue  before  it  came  into  operation ; 
and  that  it  was  never  intended  to  make  the  result 
of  a  pending  cause  different,  as  the  course  of  busi- 
ness allowed  it  to  be  tried  before  or  after  a  partir 
cular  day. 

F.  Pollock^  on  the  other  side,  relied  on  the  words 
of  the  statute ;  and  said  that  Best  C.  J.,  in  a  similar 
case  in  C.  P.  which  stood  for  trial  at  the  Sittings 
after  Michaelmas  Term,  had  tried  it  in  December 
out  of  its  turn  to  avoid  the  difficulty,  and,  without 
giving  any  decision,  had  expressed  a  strong  opinion 
in  favour  of  the  objection. 

Lord  Tenterden  C.  J.  On  this  evidence  I 
will  nonsuit  the  plaintiff,  and  give  him  leave  to 
move  to  enter  a  verdict,  if  the  Court  shall  think 
that  the  evidence  of  the  promise  was  receivable, 
and  that,  if  received,  it  proved  such  a  promise  as 
would  take  the  case  out  of  the  operation  of  the 
statute.  My  present  impression  is  with  the  de« 
fendant  on  both  points :  Uiat  the  act  excludes  the 
evidence  ;  and  that,  even  if  admitted,  taking  it  all 
together,  it  only  amounts  to  a  promise  of  payment 
on  a  condition  which  is  not  shown  to  be  fulfilled. 

Nonsuit 

Gumey  and  Thesiger  for  the  plaintiff. 
F.  Pollock  for  the  defendant 


No  motion  was  afterwards  made. 
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In  a  lubsequent  cause  of  AnsM  r,  AmeU,  tried  at  Guildhall         1829. 
n  March  7th,  the  same  question  came  under  discussion. 

The  promises  then  relied  on  to  take  the  case  out  of  the 
peration  of  the  statute  were  made  in  the  summer  of  1826; 
nd  the  cause  was  at  issue  in  Michadnuu  Term,  1828. 

Sir  J,  Scarlett  for  the  plaintiff  said  that  the  promises  sup- 
•orted  the  action,  having  been  made  before  the  act  came  into 
pwation ;  and  that  the  same  point  had  been  determined  in  a 
ecent  case,  (Fellowet  v.  Williamson^  inf.  806.)  on  that  section 
f  the  9  G.  4.  c.  14u,  which  referred  to  representations  of  cha- 
Bcter. 

Lord  Tenterden  C.  J.  Yes ;  but  there  is  a  very  material 
liArence  in  the  wording  of  the  two  sections.  The  first  section 
>rovides  that  no  acknowledgment  or  promise,  unless  in  writing, 
hall  be  deemed  sufficient  evidence  to  take  a  case  out  of  the 
peration  of  the  statutes  of  limitations :  and  as  the  act  took 
Ifect  on  the  1st  of  Janvuiry  last,  these  words  exclude  the  evi- 
lence  relied  on.  The  words  of  the  eighth  section  are,  that  no 
iction  shall  be  brought  upon  such  a  representation,  unless  in 
rriting,  which  require  a  very  different  construction.  The 
ilaintiff  has  failed  therefore  to  make  out  a  case ;  but  under  the 
arcmnstances  of  the  case  (an  action  between  two  brothers)  it 
fould  be  well  that  a  juror  should  be  withdrawn. 

A  juror  was  withdrawn  accordingly. 

Lord  Tentbrden  C.  J.  then  observed,  I  saved  this  question 
vn  fhe  statute  of  limitations  for  the  opinion  of  the  Court  the 
»ther  day. 

Crumey.  Yes;  your  Lordship  nonsuited  me  on  the  same 
objection,  but  gave  me  leave  to  move  to  enter  a  verdict. 

Lord  Temterden.  I  entertained  very  little  doubt  at  this 
ime ;  and  I  have  now  a  very  strong  opinion  on  the  question. 

Sir  J.  Scarlett  and  D.  Pollock  for  the  p]ainti£ 
Gumey  for  the  defendant. 

Lord  Tenierden  again  ruled  the  same  point  in  Jones  v. 
Matthews f  London  Sittings  after  Trinity  Term,  1829,  saying 
that  he  believed  a  case  was  pending  upon  it,  but  that  he  felt 
so  dear  on  the  subject,  that  he  should  nonsuit  without  giving 
leave  to  move  to  enter  a  verdict. 

The  same  point  has  since  been  formally  determined  in  C.  P. 
Totoler  v.  Chatterton,  6  Bing.  258.    S.  P.  per  HuOock  B.  Kirk- 
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haugh  v.  Herbert,  Carlisle  Spring  Assizes,  1829.  See  dto 
Atnner  v.  CaHellf  5  Bing.  208.,  and  GUmore  v.  Skuier^^ljti, 
227.  1  Vent.  S30. 


GmLDHALL, 

Feb.  24. 


On  a  written 
i^reement  for 
tnehire  of  a 
vessel  to  be 
mode  ready 
to  take  on 
board  «  forth- 
with/'evi- 
dence  is  inad- 
missible to 
show  that  the 
parties  agreed 
that  the  vessel 
should  be 
ready  in  two 
days.    But 
evidence  of 
the  known 
circumstances 
of  the  vessel 
is  admissible 
to  show  how 
soon  she 
mieht  reason- 
abfy  be  ex- 
pected to  be 
ready. 


SIMPSON  and  Another  v.  HENDERSON  and 

Another. 

Assumpsit. 

The  action  was  brought  on  a  contract  of  charts 
of  the  brig  Kitty ^  whereby  the  defendants  agreed 
with  the  plaintiffs  to  take  on  board  forthwith  sadi 
lawful  goods,  &c.  as  the  plaintiffs,  the  charterers, 
should  require  them.  Breach,  that  the  brig  was 
not  ready  to  take  on  board  forthwith ;  with  an 
assignment  of  special  damage  in  the  refusal  of  die 
Colombian  Mining  Company  to  send  a  cargo  by  her, 
which  they  would  have  done  had  she  been  ready 
earlier.  There  were  also  counts  stating  a  promise 
to  take  on  board  within  two  days. 

The  agreement  was  produced,  dated  June  dOth, 
1828,  signed  by  the  plaintiffs  and  defendants^  to 
take  on  hosLrd  forthwith.  It  appeared  that  the 
contract  signed  did  not  contain  any  stipulation 
about  repairs ;  nor  was  there  any  in  the  original 
offer  by  the  defendants  to  the  plaintifl^.  Some- 
thing, however,  was  said  about  the  necessity  of 
repairs  at  the  time  the  contract  was  entered  into; 
and  the  defendants,  on  being  informed  that  the 
plaintiffs  wanted  the  ship  at  the  earliest  possible 
period,  expressed  an  opinion  that  she  would  be 
complete  in  two  days.  At  this  time  it  was  wA 
exactly  known  what  amount  of  repairs  would  be 
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x^quired ;  but  it  was  certain  that  she  would  require       1829. 
"to  be  new  coppered.   She  was  not  ready  at  the  time :   s]jJJ!!^7and 
on  the  3d  oiJuly^  the  plaintiffs  gave  notice  that  they     Anothse 
o^uured  her  to  be  ready  on  the  4th ;  and  on  the   Henderson 
4th,  not  expecting  her  to  be  so,  they  repudiated  wwIAnothbb. 
their  contract  to  employ  her.     She  was  finished  on 
the  5th,  and  was  in  the  London  docks,  ready  to 
take  in  her  cargo,  on  the  7th. 

There  was  conflicting  evidence  on  the  degree  of 
diligence  used  to  complete  her :  the  witnesses  for 
the  plaintifis  stating  that  she  might  have  been  got 
ready  in  two  days,  or,  at  all  events,  by  the  3d  of 
Jubf ;  especially  if  put  into  a  dry  dock,  instead  of 
being  repaired,  as  she  was,  on  ways:  those  for 
the  defendant  stating  that  all  possible  diligence 
had  been  used  considering  the  state  of  the  tide,  it 
being  impossible  to  work  on  ways  at  high-water, 
and  the  time  of  high- water  being  such  that  the 
men  could  only  work  once  a-day  for  a  few  hours 
before  and  afler  noon. 

It  was  contended  on  the  part  of  the  plaintiff 
that,  independently  of  this  evidence  of  negligence, 
the  contract  was  absolute  that  the  vessel  should  be 
ready  immediately,  and  that  it  was  broken  by  her 
not  being  so ;  and  that,  at  all  events,  she  was  not 
made  ready  in  a  reasonable  time :  on  the  part  of 
the  defendant,  that  the  contract  was  not  to  be  con- 
strued so  strictly  ;  and  that,  having  been  got  ready 
with  the  utmost  diligence,  which  they  contended 
to  be  the  result  of  the  evidence,  the  defendants  had 
done  all  which  could  be  required  of  them. 

Lord  Tenterden  C.  J.  The  terms  of  the  con- 
tract are,  that  the  vessel  shall  be  ready  '<  forth- 
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1829.  with."  There  is  some  conversation  about  her 
g);;;;^^  being  ready  in  two  days ;  but  this  wiU  not  aflfect 
Amothbb  the  construction  of  the  written  contract  The 
Hbmi^bson  question,  therefore,  is,  whether  the  words  of  that 
andAKOTma.  contract  are  complied  with,  consideritig  the  cir- 
cumstances of  the  ship,  and  the  situation  of  the 
parties?  The  word  "  forthwith,'*  indeed,  in 
strictness,  means  immediately  ;  but  it  is  plain  that 
this  cannot  be  the  construction  to  be  affixed  to  it 
here.  It  was  known  that  she  required  some  re- 
pairs ;  at  least  to  be  coppered,  and  some  time  must 
be  allowed  for  that.  On  the  other  hand,  it  was 
known  that  she  was  wanted  with  the  utmost  expe- 
dition. Under  these  circumstances,  the  ship  not 
being  ready  on  July  4th,  the  plaintiffi  renounce 
their  contract,  and  bring  this  action  against  the 
defendants  for  their  default  in  completing  it.  The 
question  is,  Ought  the  ship  to  have  been  ready  on 
the  4th  ?  if  she  ought,  the  plaintiffi  were  at  liber^ 
torejecttheir  contract,  as  she  was  not  ready.  I  think 
therefore  that  the  question  is.  Whether  the  vessel 
could,  with  reasonable  and  proper  diligence,  have 
been  made  so  ?  If  the  jury  think  on  the  wholes 
taking  in  all  the  circumstances  which  rendered  the 
despatch  of  the  repairs  more  or  less  difficult,  that 
the  vessel  could  not  reasonably  have  been  expected 
to  be  ready  on  July  4th,  the  defendants  will  be 
entitled  to  a  verdict :  if  she  ought  to  have  been 
ready,  the  verdict  should  be  for  the  plaintiffi. 

Verdict  for  the  plaintiffi. 

Sir  James  Scarlett  and  Chitty  for  the  plaintiffi. 
F.  Pollock  and  Malkin  for  the  defendants. 

See  Inf.  Granger  r.  Dent. 
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EICKE,  Gent,  one,  &c,  v.  NOKES.  Gioldhaix, 

Feb.  25. 

AssuiipsiT  for  work  and  labour,  money  paid,  &c.  Under  the 

The  defendant  paid  a  small  sum  into  court,  and  ^  ^g^;  ^^^' 
pleaded  to  the  rest,  non  assumpsit,  and  his  own  action  cm  be 
bankmptcy  and  certificate  since  the  cause  of  action  a^nst  a  cer- 

nnnniu^A  tificated  tmnk- 

"^^^*®"-  nipt  for  a  debt 

due  before 

The  bankruptcy  and  certificate  were  proved;  mLlonfai- 
but  Williams  for  the  plaintiff  produced  a  compo-  though  he  has 

^  '^  ,  ,  compounded 

dtion  deed  between  the  bankrupt  and  his  creditors,  with  his  credi- 
sxecuted  before  the  commission ;  and  insisted  that,  ^mmisSon, 
IS  it  did  not  appear  that  the  bankrupt's  estate  had  j°d  ^^  effects 
produced  155.  m  the  pound  under  the  commission,  duced  is*,  in 
lis  bankruptcy  and  certificate  did  not  furnish  any  J^^P^I^jJ^** 
mswer  to  the  present  action,  although  they  pro-     An  attor- 

•  nev's  clefK  is 

tected  his  person  for  arrest  and  imprisonment,  not  privileged 
ander  the  6  G. 4.  c.  16.  s.  12?.  SS^hSh^" 

he  has  re- 

LoED  Tenterden  C.  J.   I  think  the  provisions  ^i^pjj^" 
3f  that  section  do  not  prevent  the  bankruptcy  and  ^^^^'^^ 

It  is  not  sufficient  evidence  of  delivery  of  a  ngned  bill  at  the  defendant's  abode,  that 
I  ^goed  bill  is  delivered  at  a  particular  pku»  not  bbown  to  be  his  abode,  and  that  he 
iftmrards  gives  thb  to  his  present  attorney,  who  attends  the  taxation  of  costs. 

Hie  defendant's  having  signed  an  admission  of  the  debt  to  enable  the  attorney  to 
prove  it  under  a  commission  of  bankrupt  then  subsisting  against  him,  is  no  admission  of 
the  ddivery  of  a  signed  bill,  and  does  not  dispense  with  the  necessity  of  such  proof  in 
m  actiofi  subsequently  broueht  agdnst  him  for  the  same  claim.  j  r     • 

An  attorney  may  prove  his  bill  undo*  a  commission  of  bankrupt,  without  delivering 
idgiledbill. 


(a)  See  Bevan  t.  Watdrs,  tup.  235. 
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1829.  certificate  from  being  a  bar  to  this  action.  They 
protect  only  the  person  of  the  bankrupt,  not  his 
future  estate  and  efiects  :  but  they  vest  these  latter 
in  the  assignees  under  the  commission.  It  would 
seem  extraordinary  that  the  bankrupt's  person 
should  be  protected,  and  the  property  vested  in  the 
assignees,  and  yet  the  action  be  maintainable. 

Williams.  At  all  events,  if  the  assignees  do  not 
interfere,  as  between  the  plaintiff  and  defendant  it 
is  a  good  answer :  just  as  an  uncertificated  bank- 
rupt has  been  held  entitled  to  maintain  trover  for 
goods  acquired  after  his  bankruptcy,  and  other 
similar  actions,  if  the  assignees  make  no  claim,  (a) 

Lord  Tenterden  C.  J.  There  is,  perhaps,  too 
much  doubt  on  the  point  for  me  to  decide  it  here^ 
so  as  to  shut  out  the  defendant  from  other  matter 
material  to  his  defence.  The  cause  therefore  had 
better  proceed. 

Part  of  the  claim  was  on  an  attorney's  bill. 

A  signed  copy  had  been  delivered  at  a  particular 
place,  but  no  direct  proof  was  given  that  it  was  the 
abode  of  the  defendant  Williams  however  called 
the  clerk  of  the  defendant's  attorney  to  prove  that 
he  had  received  such  a  copy  from  the  defendant 

Sir  /.  Scarlett  objected  to  his  giving  evidence 
of  this.     He  could  only  have  received  it  as  clerk 


(a)  Webb  v.  JPor,  7  T.  R.  391.  Fotokr  v.  Dmh,  1  B.  &  P.  44. 
Drayton  v.  Dak^  2  B.  &  C.  29S.>  and  the  cases  cited  there. 
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to  the  defendant's  attorney,  and  if  bo,  the  commu-    ^  IBS9. 
Dication  was  privileged; 

Williams  answered  that  the  only  circumstance 
respecting  which  he  enquired,  was  the  mere  fact  of 
the  receipt  of  a  particular  paper  from  the  defend- 
mt :  and  Lord  Tenterden  C.  J.  admitted  the  evi- 
dence. 

Finally,  the  evidence  of  delivery  amounted  only 
to  this.  It  appeared  that  a  bill  had  been  delivered 
It  a  particular  place,  which  was  not  shown  to  be 
iie  defendant's  abode  ;  and,  as  above  stated,  that 
:he  defendant  had  deUvered  it  to  his  attorney's 
::lerk :  and  it  was  also  shown  that  the  attorney's 
::lerk  had  attended  on  the  taxation  of  costs ;  and 
Jie  master's  allocatur  was  produced.  An  admis- 
uon  was  also  produced,  signed  by  the  defendant, 
\o  enable  the  plaintiff  to  prove  the  amount  under 
the  commission. 

The  counsel  for  the  plaintiff  contended  that 
these  circumstances  were  enough  to  enable  him  to 
recover :  the  admission  being  a  waiver  of  the 
necessity  of  delivering  a  signed  bill ;  and  the  at- 
tendance to  tax  the  costs  affording  a  presumption 
of  its  due  delivery,  if  that  were  necessary.  And 
Curwood  stated  that  it  had  recently  been  held  to 
afford  such  a  presumption,  in  C.  P. 

Lord  Tenterden  C.  J.  It  is  a  presumption 
which  I  am  not  bold  enough  to  make.  Where  an 
act  of  parliament  requires  a  particular  thing,  I 
must  see  that  it  is  proved.  The  admission  also 
furnishes  no  answer  to  the  objection.  The  plaintiff 
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might  prove  under  the  commission  without  proving 
the  delivery  of  a  signed  bill ;  the  defendant  signs 
an  admission  of  the  amount,  to  facilitate  his  doing 
so.  I  cannot  consider  this  either  as  an  admission 
that  such  a  bill  had  been  delivered,  or  as  a  waiver 
of  his  right  to  have  such  a  one  before  he  can  be 
personally  charged  upon  such  a  claim. 

Nonsuit 


Williams  and  Cttnvood  for  the  plaintiff. 

Sir  /.  Scarlett  F.  Pollock  and  Peohf  for  the  de- 
fendant 


A  new  trial  was  afterwards  moved  for,  on  the 
ground  that  the  plaintiff's  claim  was  not  one 
requiring  the  delivery  of  a  signed  bill  under  the 
statute,  and  a  rule  nid  was  obtained ;  but  no  ques- 
tion was  made  as  to  the  points  stated  above. 


Guildhall,    FELLOWES  and  Another  V.  WILLIAMSON. 


Case  for  falsely  and  fraudulently  representing  to 
the  plaintiffs  that  one  Dtfffy  was  in  solvent  curcum- 
stances,  and  worthy  to  be  trusted. 


In  case  for  a 

false  repre- 

seatation  of 

the  solvency 

ofA.B., 

whereby  the 

plaintiro  trusted  him  with  goods ;  their  declarations,  at  the  time,  that  they  trusted  him 

m  conse(|[uence  of  the  representation,  are  admissible  in  evidence  for  them. 

An  action  commenced  before  1st  January  1829,  but  tried  after  that  dav,  on  such  a 
representation,  made  by  parol  before  the  statute  9  G.  4«  c.  14^  u  mamtaioaUe. 


IIXIAM80K. 
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.    Application  was  made,  at  the  end  of  May  18^,       It 829. 

on  the  part  of  Dtiffy^  that  the  plaintiffs  should     ^^^^ 

furnish  him  with  a  small  parcel  of  goods.     The  andAMOTHEB 

plaintiffi  said  that,  as  the  amount  was  small,  they  W; 

had  no  objection}  but  that  they  could  not  deal 

with  him  further  without  making  enquiries  as  to 

his   character  and  circumstances;  that  they  had 

the  opportunity  of  doing  so,  and  would  accordingly 

do  it.     They  immediately  applied  in  consequence 

to  the  defendant,  and  received  from  him,  on  June 

2d,   a   favourable  representation,    on   which   the 

action  was  brought     No  application  for  goods  was 

made  hyDifffy  till  the  November  following ;  at  that 

time  and  in  January  1828  he  ordered  goods,  which 

were  sent  and  never  paid  for ;  and  in  April  1828, 

he  compounded  with  his  creditors.     The  action 

was  commenced  before  Michaebnas  Term,  1828. 

Campbell  for  the  plaintiff  proposed  to  give  evi- 
dence that,  when  they  were  applied  to  in  Novem^ 
ber  for  goods  for  Dujj^,  they  stated  that  they  had 
received  a  favourable  account  of  him,  and  would 
accordingly  send  them . 

Sir  James  Scarlett  for  the  defendant  objected 
to  the  evidence.  The  general  rule  is  that  a  man's 
declarations  are  not  evidence  for  himself;  and  the 
only  exceptions,  when  declarations  accompanying 
an  act  are  admitted,  are  in  cases  where  the  decla- 
rations qualify  the  act,  and  are  therefore  neces- 
cessary  for  its  explanation.  Here  the  act  is 
unequivocal;  Diiffy  applies  for  goods,  and  has 
them. 

Y  2 
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tM4.  LoED  Tekteeden  C.  J»    I  cannot  estdude  the 

iSttnws     evidence.    The  cause  turns^  as  far  as  this  part  of 

tadAKorm  it  is  concerned,  merely  on  the  question,  Whether 

ffittummt.  the  goods  were  furnished  in  consequence  of  the 

declaration ;  and  what  other  evidence  can  there  be 
Of  that  fact  ?  If  it  were  not  given,  it  would  pro- 
bably  be  ui^ed  that  the  supply  of  the  goods,  which 
were  not  furnished  till  five  months  after  the  repre- 
sentation, did  not  take  place  in  consequence  of, 
or  in  connection  with  it ;  and  this,  when  in  fact  the 
representation  was  expressly  referred  to  at  the  time. 
The  evidence  is  perhaps  liable  to  some  observa^- 
tion;  but  I  must  receive  it  I  will,  however, 
make  a  note  of  the  objection,  (a) 

In  the  course  of  bis  address  to  the  jury,  Sir 
J6affies  Scarlett  observed  that  some  doubt  had 
been  entertained  whether  the  action  was  maintain- 
able on  this  mere  parol  representation,  with  refer- 
€fnce  to  the  provisions  of  the  stat  9  G.  4.  c.  14. ; 
but  that  i;he  counsel  for  the  defendant  had  consi 
dered  that  question,  and  that  the  act,  looking  f 
the  dates,  did  not  apply. 

Lord  Tenterden  C.  J.    No,   certainly : 
statute  is  out  of  the  question,  (b) 

Verdict  for  the  plain 

Campbell  and  Follett  for  the  plaintiffi. 

Sir  /.  Scarlett  Reader  and  R.  V.  Richar 
the  defendant 


'^^'*  inf.^  Vacher  v.  Cocks, 
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IMS. 


NELSON  and  Others  v.  SALVADOR,  Gwi«i*», 

March  2. 

Assumpsit  on  a  policy  of  insurance  on  suirars  on  A  wairaoty  to 

i_        J    1        1  •      r^  1  />  mi  ••"  on  or  b©- 

poard  the  ship  George  at  and  from  TobagOf  **  war-  fore  a  parti- 
ranted  to  saU  on  or  before  the  1st    of  At4gu^  SSuftitefii^ 
1827}'*    the    time    of  sailing   being   afterwards  if  the  ship 
^tered  by  the  substitution  of  the  10th  of  dugust  p^i^^"*" 

for  the  1st  moor  on  that 

day,  though 
she  then  has 

jp.  Pollock  for  the  plaintifis  stated  to  tbe  jury^  tbi^t  pusen^  on 
the  ship  was  cleared  outwards  on  tbe  9th  of  Augu^tf  ^^j^Jlo 
that  the  whole  of  her  cargo  and  all  her  p^Aseogers  saii^andUoniy 
were  on  board  on  the  morning  of  the  IQth,  aiid  thf^t  S^g'U  by 
on  the  afternoon  of  that  day  she  prepared  tP  le»ve  •'^^^^ 
the  port    She  was  then  moored  by  two  ^ucbors« 
One  of  th^n  was  weighed,  some  of  the  sails  seti  wd 
the  ship  proceeded  about  thirty  iathoms,  by  heavu^ 
in  that  quantity  of  the  cable  of  thereiqainiiogaQ<:hidr. 
When  they  were  about  to  heave  that  anchor,  the 
captain  observed  a  very  heavy  swell  setting  into 
the  bay,  and  feared  to  take  his  departure  iest  he 
should  be  lost  in  getting  out      NothiJ^g  tpore 
therefore  was  done  until  the  morning  of  the  11th, 
when  the  ship  actually  left  the  port     She  was  lost 
on  her  way  home.     The  learned  counsel  said,  that 
the  point  arising  on  these  circumstances  was  quite 
a  new  one  ;  and  the  question  was.  Whether  such  a 
warranty  meant  more  than  that  the  ship  should  be 
in  condition,  and  ready  to  sail  if  the  weather  per-^ 
mitted?     It  cannot  be  required  that  she  should 
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actually  sail,  to  the  imminent  hazard  of  the  ship 
and  crew ;  and  the  underwriters  would  have  had 
little  reason  to  be  satisfied,  if  she  had  sailed  to  ful- 
fil the  warranty,  and  had  been  lost  in  getting  out 
of  the  harbour. 
The  circumstances  opened  were  then  proved. 

Sir  J.  Scarlett  for  the  defendant  Does  not  your 
lordship  think  the  case  is  over  ? 

Lord  Tenterden  C.  J.  I  think  so ;  there  is 
no  sailing  here.  The  warranty  means  that  the  ship 
shall  be  on  her  voyage  on  the  given  day.  If  the 
circumstances  proved  amounted  to  a  compliance 
with  it,  the  ship  might  be  detained  by  bad  weather 
for  a  fortnight  or  more  without  unmooring ;  and 
in  that  case  the  risk  might  be  materially  altered 
The  plaintifiT  must  be  nonsuited. 

His  Lordship  then  turned  to  the  jury,  which  wafe 
special,  and  said,  —  <<  I  hope,  gentlemen,  yea 
agree  with  me  ; ''  and  several  of  them  immediately 
expressed  their  concurrence. 

Nonsuit 


F.  Pollock  and  R.  V.  Richards  for  the  plaintiff 
Sir  James  Scarlett  and  Maule  for  the  defendant 
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1829. 


HAYWARD  V.  KAIN.  c  Guildhall, 

March  3. 

l^EBT.  A  declaration 

The  first  count  of  the  declaration  stated  that  «>°«i»ted  of 

.  one  spedal 

by   certain    articles   of  agreement  between    the  and  several 
defendant,    as  owner  of  a  ship  or  vessel  called  ^o^^*** 
the  Sisters  bound  on  the  South  Sea  Whale  fishery,  ^  <^^^^ 
and  the  master,  officers,   and   crew   of  the   said  several  spedal 
ship,  of  which  crew  the  plaintiff  was  one,  in  con-  ||^^rai  a)unte 
sideration  of  the  share  ai?ainst  each  person's  name  the  general 
thereunder  written  of  the  net  and  clearproceedsof  plaintiff  enter- 
the  cargo  of  oil,  &c.,  which  should  be  brought  edanottror*- 
borne  in  the  said  ship,  they  the  said  master,  officers^  special  count, 
and  crew,  did  thereby  severally  and  respectively  Ssue  on  the 
promise  and  airree  to  and  with  the  said  owner,  others:  Held, 

II         1         1  /•  1  11  that  be  was 

well  and  truly  to  perform  the  voyage  ;  and  that  no  entitled  to  re- 
one  of  the  said  officers  and  crew  should  be  entitled  ^^°^® 
to  his  share  of  the  net  proceeds  until  the  arrival  of  counts^though 
the  ship  at  London^  and  the  sale  and  deliveiy  of  proved  might 
the  cargo,  and  the  actual  receipt  of  the  proceeds  "*^®  ^^^ . 

^  r  I'  given  m  cvi- 

by  the  owner,  nor  unless  he  should  himself  have  denceonthe 
well  and  truly  performed  the  voyage  according  SSathc^eaa 
to  the  true  intent  and  meaning  of  the  said  arti-  *^  jK. .     . 
cles.     The  declaration  then  averred  that  a  certain  agreement 
share  and  proportion  of  the  net  proceeds  of  the  ^^iJ2!'a3i  * 
carffo  was  set  opposite  to  the  plaintifi^s  name,  then  receive  for  his 

,1  .  1^1  •       wages  a  pro- 

and  there  written  under  the  agreement,  to  wit,  portion  of  the 
one  hundred  and  fifth  share :  that  the  ship  set  sail  oft^TSI^, 

after  the  same 
are  actually  received  by  the  owner,  subject  to  certwn  stipulations  as  to  the  seaman's 
conduct :  Semite,  that  his  share  may  be  recovered  in  an  action  for  money  had  and  re- 

*  ed    " 


;  the  owner  having  receiyed  the  money,  and  the  seaman  having  fulfilled  the 
stipulations  on  his  part. 
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18«9.  on  the  voyage  and  arrived  in  London  with  a  cargo ; 
that  the  plaintiff  served  on  board  on  the  voyage, 
and  did  well  and  truly  perform  the  voyage  accord- 
ing to  the  true  intent  and  meaning  of  the  articles ; 
that  the  cargo  was  sold  and  delivered,  and  the  pro- 
ceeds received  by  the  defendant,  and  that  the  plain- 
tiff's share  of  the  net  proceeds  amounted  to  a  large 
sum  of  money,  to  wit,  &c. ;  which  said  sum  although 
often  demanded  &c.,  whereby  an  action  &c.  There 
were  common  counts  for  wages,  work  and  labour, 
&c.,  and  a  count  for  money  had  and  received. 

The  defendants  pleaded  the  general  issue»  and  a 
set  off,  to  the  whole  declaration  :  and  to  the  first 
count,  they  pleaded  several  special  pleas;  one 
alleging  generally  that  the  plaintiff  did  not  well 
and  truly  perform  the  said  voyage  according  to 
the  true  meaning  of  the  said  articles ;  and  others 
setting  forth  particular  regulations  contained  in 
the  articles  for  the  conduct  of  the  crew,  and  aver- 
ring breaches  of  these  regulations  on  the  part  of  the 
plaintiff 

The  plaintiff  took  issue  on  the  pleas  to  all  the 
counts  of  the  declaration  except  the  first,  and  en^ 
tered  a  nolle  prosequi  on  that  count 

^vr  James  Scarlett  for  the  plaintiff  stated  his  case^ 
which  consisted  in  proof  of  the  performance  of  the 
voyage,  &c.,  and  also  in  negativing,  or  explaining  and 
justifying  all  those  specific  acts,  which  were  assigned 
as  misconduct  in  the  special  pleas  to  the  first  count; 
and  he  said  this  would  entitle  him  to  a  verdict  on 
the  count  for  money  had  and  received.  It  had 
been  held  in  two  former  cases  that  this  count  was 
sufficient,  in  one  of  which  he  himself  was  counsel 
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for  the  defendant,  and  objected  to  the  form  of      1699* 
iction  ;  but  it  was  held  good,  (a)  Haywaed 


F.  Pollock  for  the  defendant  said,  that  he  would 
lot  make  any  objection  on  that  ground.  But  there 
^as  another  reason  why  the  plaintiff  could  not 
'CGOver  on  this  record.  All  the  matters  stated 
night  have  been  given  in  evidence  on  the  first 
:ount  of  the  declaration,  and  the  pleas  to  it :  and 
hst  being  the  case,  the  plaintiff,  who  has  aban- 
loned  that  count,  cannot  prove  the  same  matters 
imder  another. 

Com/n.  A  nolle  prosequi  is  no  bar  to  other  pro- 
ceedings for  the  same  cause  of  action.  1  Wms* 
Saund.  207.  n.  2. 

F.  Pollock.  Certainly  not :  it  is  no  bar  in  an- 
other action.  But  in  the  same  action  the  plaintiff 
cannot  properly  recover  on  several  counts,  without 
proving  several  distinct  causes  of  action :  and  in 
this  case  therefore,  as  he  admits  that  he  cannot 
prosecute  the  first  count,  be  cannot  recover  on 
any  other,  without  showing  a  cause  of  action  dis^ 
tinct  from  that  in  the  first  count :  and  this  he  has 
not  done,  for  all  the  evidence  opened  applies  ta 
the  issues  tendered  on  that  count. 

Lord  Tenterden  C.  J.  I  do  not  feel  the  weight 

of  the  objection.  (J) 

Verdict  for  the  plaintiff. 

Sir  J.  Scarlett  and  Comyn  for  the  plaintiff. 
F.  Pollock  and  Piatt  for  the  defendant. 


9. 

Kain. 


(a)  See  1  Camp.  SCO.  Evam  v.  Bennett. 

(h)  MarAaU  v.  Cr^it,  R.  &  M.  N.  P.  C.  41. 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 


w>«i«m>,     DOE  dem,  HOGG  and  Others  v.  TINDAL, 
^^^'  BRAINE,  LAMBERT,  and  Others. 


In  cgectmenty 
where  de- 
fendants de- 
fend in  the 
Munerifht, 
but  by  difo- 
ent  counsel, 
only  one 
counsel  can 
address  the 
jury.    They 
may  adduce 
separate  evi- 
dence* 


Ejectment. 

The  defendants  Tindal  and  Braine,  for  whom 
Campbell  appeared,  were  the  landlords  of  the  pre- 
mises sought  to  be  recovered,  Lambert  and  others 
being  the  tenants  in  possession  as  assignees  of  a 
lease. 

After  Campbell  had  addressed  the  jury  for  the 
defendants  Tindal  and  Braine,  F.  Pollock  daimed 
to  address  them  for  the  tenants  on  the  ground 
that  this  case  was  analogous  to  that  of  torts,  in 
which,  when  the  defendants  appear  by  separate 
counsel,  each  counsel  has  a  right  to  address  the 

jury- 
Sir  /•  Scarlett  said  it  was  the  first  time  he  had 
ever  known  it  claimed  in  an  ejectment  like  this, 
where  the  rights  of  both  parties  were  precisely  the 
same ;  that  formed  the  criterion. 

Lord  Tenterden  C.  J.  said  that  it  was  clearly 
irregular  as  the  defence  must  be  precisely  the  same, 

but  said  he  would  allow  F.  Pollock  to  adduce  what 
evidence  he  might  think  right 


Verdict  for  the  plaintifi. 
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This  case  was  afterwards  moved  on  other  points, 
said  a  rule  for  a  new  trial  granted,  which  is  now 
pending. 

Sir  J.  Scarlett  and  Piatt  for  the  plaintiff. 

Campbell  and  Henderson  for  Tindal  and  Browne. 

F.  Pollock  and  Chitty  for  the  other  defendants. 


1829. 


Dob  dem. 

HooG 

andOTHEBB 

«. 

TiMDAL 

and  Othsbs. 


See  Chippendale  v.  Mason^  ^Campb.  174.  King  v.  WiUianuon^ 
3  Stark.  N.  P.  C.  162.  Perring  v.  Jackson,  infrft. 


R.  V.  BROMn^E. 


WuTKIiriTKEy 

April  iS. 


The  niiipriui 
record  of  a 


Indictment  for  perjury. 

The  indictment  stated  the  trial  of  a  cause  of  ^^^^'th  a 
Carpenter  v.  Jones  and  others  at  nisi  prius  before  nunutepfthc 

•*  -*  verdict  in- 

Lord  Tenterden  at  Westminster,  that  Browne  was  dorsed  by  the 
sworn  as  a  witness,  that  it  became  a  material  ques-  coun  on  the 
tion  whether  he  had  had  any  communication  re-  jury  pannei  is 

ffood  cvideDce 

specting  the  trial  of  that  cause  with  Carpenter ,  the  that  the  came 
plaintiff  in  it,  and  that  he  had  then  denied  any  ^^thoSh 
such  communication,  on  which  denial  penury  was  »<>  regular 

,  »     •/     #  pog^^fg  15  in. 

assigned.  dorsed. 

In  an  in- 
dictment for 

The  cause  of  Carpenter  v.  Jones  and  others  was  perjury,  the 
an  action  on  the  case  for  libel,  with  pleas  of  the  ^^^y^^i^ 
general  issue,  and  justification  :   and  the  plaintiff  "P^**  ?^^^ 
having  failed  to  give  any  evidence  to  connect  tothetetd- 

mony  of  one  of 
the  defendants 
on  the  former 
trial,  who  was  acquitted,  and  examined  as  a  witness.    The  indictment  did  not  state  his 
acquittal,  nor  did  the  minute  of  the  verdict  produced  show  it :  Hdd,  that  this  was  im- 
material, parol  evidence  being  given  to  show  that  he  was  in  fact  examined. 
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18^       Stqffbrd^  ooe  of  the  defendnnts,  with  the  ptiblica* 
tioD,  he  was  acquitted  in  the  progress  of  the  cause, 
and  examined  as  a  witness  in  support  of  the  pleas 
of  justification.     The  present  defendaat  wu  in 
court  at  the  time,  and  tendered  himself  as  a  witness 
to  state  that  he  would  not  believe  Stqffbrd  upon 
his  oath.     On   his   cross-examination,   he   stated 
himself  to  be  merely  accidentally  present  at  the 
trial,  and   denied  having  had  any  communicatioii 
with  Carpenter  on  the  subject  of  the  trial,  in  the 
manner  stated  in  the  indictment. 

To  prove  the  allegation  that  the  cause  came  on 
for  trial,  the  msi  prius  record  was  produced.  On 
its  production,  it  appeared  that  no  postea  had  been 
indorsed  upon  it :  but  there  was  a  minute  indorsed 
upon  the  jury  pannel,  which  was  affixed  to  it,  in 
these  words:  << Verdict  for  plaintifi^  damages 
1^.'^  This  minute  was  in  the  handwriting  of  the 
officer. 

Lord  Tenterden  C.  J.  intimated  a  doubt  whe- 
ther this  was  sufficient  evidence.  There  is  a  case 
in  Strange  (a),  cited  in  PhiUipps  on  Evidence^  which 
speaks  of  the  postea  as  good  evidence  of  the  trial ; 
but  this  is  different.  The  mere  production  of  the 
nisi  prius  record  is  clearly  insufficient,  for  that 
may  be  made  up,  and  yet  the  cause  never  tried  :  the 
question  therefore  is.  Whether  the  minute  on  the 
jury  pannel  be  sufficient  evidence  of  the  trial?  In 
London  and  Westminster^  certainly,  it  is  not  the 
practice  for  the  officer  at  the  trial  to  indorse  the 
■  ■■  ■        I       .1         11         ■  I    I     1 1  ■ 

(a)  PUton  T.  Waker,  1  Str.  162.  cit.  1  Phiil.  £v.  390.  5di  edit. 
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postea  as  it  is  in  the  country :  but  there  is  another  I8fd. 
difficulty ;  if  that  minute  be  taken  as  evidence,  it 
will  appear  that  there  was  a  general  verdict  against 
all  the  defendants,  and  it  seems  necessary  to  the 
case  in  support  of  the  prosecution  to  show  that 
Stafford  was  acquitted,  for  the  testimony  given  by 
the  present  defendant  only  arose  out  of  his  being 
examined  as  a  witness. 

Sir  /.  Scarlett  for  the  prosecution.  The  case  in 
Strange  only  shows  that  ihepostea  is  good  evidence 
of  the  trial,  not  that  no  other  is  sufficient :  and  the 
minutes  may  well  be  received,  for  previously  to 
final  judgment  minutes  only  are  necessary.  Here 
the  judgment,  or  even  the  verdict,  is  immate- 
rial; the  only  circumstance  material  is  the  trial  of 
the  cause,  and  the  minutes  are  sufficient  to  show  it. 
Then,  as  to  the  other  difficulty,  it  is  no  where 
stated  in  the  indictment  that  Stajffbrd  was  acquitted, 
or  even  that  he  was  examined  as  a  witness :  and, 
if  this  be  necessary,  even  without  acquittal  he 
might  be  examined  as  a  witness  by  consent 

Denman  for  the  defendant  The  defendant's 
testimony  would  only  be  material  in  consequence 
of  Stqffbrd^^  having  been  examined.  He  might 
certainly  be  so  after  acquittal,  or  even  without  it 
by  consent :  but  it  must  be  shown  that  one  of  these 
took  place ;  and  the  evidence  produced  shows 
neither. 

Lord  Tenterden  C.  J.  I  am  unwilling  to  stop 
a  cause  on  an  objection  of  this  kind,  of  which  the 
defendant  may  have  the  benefit  hereafler.     But  I 
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1829.  will  consult  the  other  judges.  His  lordship  then 
went  to  the  adjoining  court,  where  Bay  ley  ^  Littk- 
dale,  and  Parke  Js.  were  sitting,  and  on  his  return 
said :  The  learned  judges  are  of  opinion  that  the 
officer's  minute  is  sufficient  evidence  that  the  trial 
took  place.  And  they  incline  to  think  that  the 
defect,  that  it  does  not  show  StqffbrcTs  acquittal, 
may  be  supplied  by  parol  evidence  that  he  was 
examined  as  a  witness. 

The  short-hand  writer  was  then  called  as  a  wit- 
ness. He  stated,  that  Stafford  was  acquitted  and 
then  examined. 

Denman.  Does  your  lordship  think  this  any 
proof  of  his  acquittal  ? 

Lord  Tenterden  C.  J.  No :  but  it  is  good  proof 
that  he  was  examined. 

The  cause  then  proceeded.  In  the  course  of  it, 
a  fuller  minute  was  produced  from  the  associate's 
office,  which  supplied  proof  of  Stqffbrd^s  acquittal 
before  the  conclusion  of  the  cause :  but  finally, 
although  several  witnesses  proved  the  defendant  to 
have  been  in  company  with  Carpenter  on  the 
evening  before  the  triaJ,  only  one  stated  that  the 
trial  was  talked  of  between  them,  and  Lord  Ten- 
terden C.  J.  directed  an  acquittal. 

Sir  J.  Scarlett  Campbell  and  Piatt  for  the  pro- 
secution. 
Denman  and  Patteson  for  the  defendant 
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ADJOURNED  SITTINGS  AFTER  TERM, 

IN  MIDDLESEX. 


GOODHAY,  Assignee  of  HOUGHTON  a     w-nanm., 

Bankrupt,  o.  HENDRY.  ^'*"- 

Assumpsit  for  goods  sold  and  delivered.  in  an  action 

For  the  plaintiff  Houghton,  the  bankrupt,  was  n^^f^'k. 

called  as  a  witness.     He  stated  that  he  had  ob-  rupt^thebank- 

tained  his  certificate,  but  did  not  produce  it.     His  [^dmdcom. 

release  to  the  assic^nees  was  in  court.  Pf^°'  "?^®" 

^  nil  certificate 

and  release 

Wilde  Serjt  for  the  defendant  objected  that  he  o^tC^or^' 
was  incompetent,  unless  the  certificate  was  pro-  production  of 
duced;    that  the  incompetence  of  the  bankrupt  counted  for. 
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appears  by  the  record, 
by  tliu  best  evidence,  i: 
AVhere  tlie  incompetent 
it  may  be  rciiioveil  hy 
admission  of  such  cviii 
not  extend  beyond  ll' 
the  [)laintifis  knew  i-i 
to    have    come  i»rei 
remove  it. 

Adams   Serjt.  ti> 
practice  of  ^ecl'i^ 
voire  dire;   and  > 
was  sufficient  to  ■ 
which  was  mere! 

Jf'ilde  Serjt.  i 
this  action  wor 
bankrupt's  dc* 
est,  unless  he 
ficatc. 

Best  C.  .' 

arc  necess: 
both  must 
not  like  th 
dary  evidc 
moved  b  v 
compete! 
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witness,  then  the  party  who  has  called  him  cannot  be  allowed 
to  put  a  question  to  him  in  order  to  repel  the  objection."  1  Phill. 
£v.  181.  5th  ed.  '*  When  the  objection  arises  from  a  witness's 
answer  on  the  voire  dire^  it  may  likewise  be  removed  on  the 
wnre  dire**  lb.  In  the  principal  case  the  objection  not  only 
arose  on  matter  of  record  which  was  already  in  evidence, 
namely  the  commission ;  but  it  was  involved  in  the  very  title  of 
the  plaintiflb,  whose  only  right  to  sue  accrued  through  the 
bankruptcy. 

The  same  point  was  made  in  Wandless^  assignee  of  Mar^ 
ten,  V.  Catoihomey  in  the  K.  B.  at  Guildhall,  Dec.  3.  1 829,  and 
the  prindpal  case  was  mentioned  by  Thesiger  for  the  defend- 
ant, and  strongly  opposed  by  the  Attorney-general  for  the  plain- 
tiffy  and  Parke  J.  said  he  should  decidedly  over-rule  the  objec- 
tion.   The  certificate  was,  however,  produced. 


GOODHAY 

V, 

Hendey. 


In  a  case  in  C.  P.  at  the  Sittings  after  Michaelmas  term  1829, 
the  same  question  arose,  and  objection  was  made  to  the  compe- 
tency of  the  bankrupt  without  the  production  of  the  release.  On 
the  other  side  it  was  said  that  it  was  always  sufficient,  when  an 
objection  arose  on  the  voire  dire,  to  remove  it  by  the  testimony 
of  the  witness. 

Tindal  C.  J.  The  difficulty  in  this  case  is  that  the  objection 
does  not  arise  on  the  voire  dire  :  it  appears  from  the  opening  of 
the  case  for  the  plaintiffs,  and  from  the  pleadings  themselves, 
that  the  witness  is  a  bankrupt ;  not  merely  from  questions  put  to 
him  when  he  comes  into  the  box.  Without  coming  to  any 
decision  on  the  question,  I  think,  if  you  have  the  release  here, 
you  had  better  produce  it. 

The  release  was  produced,  and  the  witness  examined. 
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ADJOURNED  SITTINGS  AFTER  TERM  IN  LONDON. 


GoiLDHALL, 

Feb.  28. 


In  an  action 
on  a  promis- 
sory note,  and 
also  for  goods 
sold  and  de- 
livered, if  the 
plain  tiff  prove 
the  delivery  of 
the  goods  be- 
fore the  note 
was  given,  and 
do  not  shew 
the  consider- 
ation of  the 
note  to  have 
been  distinct 
from  them, 
the  defendant 
must  have  a 
verdict  on  one 
of  the  counts : 
the  plaintiff 
cannot  take  a 
verdict  on  one, 
and  have  the 
jury  dis- 
charged from 
giving  a  ver- 
dict on  the 
other. 


MUTRIE  V.  HARRIS. 

Assumpsit  by  the  payee  against  the  maker  of  a 
promissory  note ;  with  a  count  for  goods  sold  and 
delivered. 

The  action  was  brought  upon  the  promissory 
note,  and  also  for  goods  stated  to  be  independent 
of  the  consideration  for  which  the  note  was  given. 
The  note  was  proved,  and  also  the  delivery  of  the 
goods ;  but  it  appeared  that  they  were  delivered, 
and  the  time  of  credit  usually  given  for  goods  in  the 
particular  trade  had  expired,  before  the  date  of  the 
note :  and  no  evidence  was'  given  to  show  what 
the  consideration  of  the  note  was. 

Best  C.  J.  having  intimated  that  he  must,  on 
this  evidence,  take  the  goods  to  have  been  part  of 
the  consideration  of  the  note,  T^cfcf^Serjt  requested 
to  be  allowed  to  take  a  verdict  on  the  count  upon 
the  promissory  note,  and  to  have  thejury  discharged 
from  giving  a  verdict  on  the  count  for  goods  sold 
and  delivered. 

Best  C.  J.  If  you  had  declined  in  the  first  in- 
stance to  proceed  in  this  action  for  goods  sold  and 
delivered,  I  would  have  allowed  this :  but  here 
evidence  has  actually  been  given,  which  would  have 
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entitled  the  plaintiff  to  a  verdict  on  that  count,  if 
the  case  had  stopped  there ;  and  other  evidence  on 
which  I  must  take  it  that,  if  the  plaintiff  is  entitled 
to  recover  on  the  promissory  note,  he  is  not  enti- 
tled to  recover  for  the  goods.  I  think  therefore  that 
the  defendant  is  entitled  to  a  verdict  on  that  count. 

Verdict  for  the  plaintiff  on  the  count  on  the 
bill :  for  the  defendant  on  that  for  goods 
sold  and  delivered. 


The  cause  was  undefended. 

Taddy  Serjt  and  Alderson  for  the  plaintiff. 


LENT  ASSIZES. 
WESTERN  CIRCUIT.  —  EXETER, 
Coram  Littledale  J. 


MAUNDER  V.  VENN. 

This  was  an  action  to  recover  compensation  for 
the  seduction  of  the  plaintiff's  daughter. 

The  cause  was  undefended ;  but  in  the  course 
of  the  plaintiff's  proof,  a  difficulty  occurred  in. 
making  out  any  acts  of  service  of  the  daughter. 
It  being  however  proved,  that  the  seduction  took 
placsewhile  she  was  residing  with  the  plaintiff,  and 
forming  part  of  bis  family, 

Littledale  J.  interposed,  and  said  that  the  proof 

of  any  acts  of  service  was  unnecessary :  it  was  sufR- 

z  2 


EXETEE, 

March  27. 

InanactiQn 
by  a  father  for 
seduction,  it  is 
nd  necemry' 
to  abew  wBij 
acts  of  scrriee 
done  by  sho 
daughter :  is  is 
enough  tlMl 
she  lived  in  tbd 
Cither's  fimiirf 
under auek 
circumstMCfa 
that  he  M  » 
right  to  her 
services. 
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1829. 


Maundik 

V. 
VlNN. 


cient  that  she  was  living  with  her  father,  forming 
part  of  his  family,  and  liable  to  his  control  and 
command.  The  right  to  the  service  is  sufficient. 
I  remember  Lord  Alvanley  so  ruling,  and  I  have 
always  myself  been  of  the  same  opinion :  if  it 
were  otherwise,  no  action  could  be  maintained  for 
this  injury  by  a  father  in  the  higher  ranks  of  life, 
where  no  actual  services  by  the  daughter  are  usual. 

Some  acts  of  service  were  however  subsequently 
proved,  and  the  plaintiff  obtained  a  verdict  for  one 
hundred  pounds,  (a) 

C.  F.  Williams  and  Coleridge  for  the  plaintiff. 
The  cause  was  undefended. 


(a)  See  Fores  v.  Wilson^  Peake's  N.  P.  C.  55. ;  &  Janes  y. 
Broton  and  another,  ib.  233.  Bennett  v.  AUcotty  2  T.  R.  166. 
Dean  v.  Peely  5  East.  45.  and  the  cases  cited  there.  Hall  ?• 
Hollander,  4  B.  &  C.  660. 


EX£TSK, 

JUarch  27. 


In  on  action 
by  the  indorsee 
against  the 
acceptor  of  a 
bill  of  ex- 
change, the 
Inll  is  not  ad- 
misnbleaseyi- 
dence  of 
money  had 
and  received. 


EALES  V.  DICKER. 

This  was  an  action  by  the  indorsee  against  the  ac« 
ceptor  of  a  bill  of  exchange,  with  the  usual  money 
counts. 

The  plaintiff  was  unable  to  proceed  on  the  counts 
on  the  bill,  on  account  of  a  variance  in  the  mode 
of  statement ;  and  Follett  for  the  plaintiff  there* 
upon  proposed  to  give  the  bill,  which  was  admitted 
to  be  the  defendant's  acceptance,  in  evidence  on 
the  count  for  money  had  and  received. 


In  the  following  Easter  term  FoUett  obtained  a 
rule  to  set  aside  the  verdict  as  against  evidence, 
which  was  ultimately  made  absolute,  but  no  ques- 
tion was  made  of  the  ruling  of  the  learned  Judge 
at  the  trial. 


(a)  2  Phil.  £v.  29.  SI.  5th  ed.  and  cases  cit.  ib. 

There  is  a  good  deal  of  confusion  in  some  of  the  dicta 
to  be  found  on  the  consideration  which  a  bill  of  exchange 
imports.  On  the  whole,  it  seems  that  it  is  in  the  first  instance 
an  acknowledgment  by  the  acceptor  that  he  is  indebted  to  the 
drawer ;  by  the  drawer,  that  he  is  indebted  to  the  payee  (if 
they  are  separate  parties) ;  and  by  the  payee,  and  each  succes- 
sive indorser,  that  he  is  indebted  to  the  party  to  whom  he 
transmits  it.  On  the  latter  positions  there  is  probably  littlei 
doubt  t  but  the  first  has  been  denied.  It  is,  however,  the  vieit^ 
taken  by  Eyre  C.  J.  in  Gibson  v.  Minetf  1  H.  B.  602.,  and 
seems  most  consistent  with  Priddy  v.  Henbrey^  1  B.  &  C.  674 ; 
though  in  that  case  the  drawer  and  payee  were  the  same 
person  ;  and  the  Court  declined  expressing  any  positive  opinion 
on  a  case  where  they  were  different.  Assuming  this  to  be  the 
correct  constructioDy  and  it  is  at  all  events  that  most  favours 

z  3 


DidDix. 
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LiTTLEDALE  J.     I  am  decidedly  of  opinion  that       1649. 
the  bill  is  not  evidence  of  money  had  and  received     '^^''~*' 
by  the  acceptor  to  the  use  of  the  holder.    I  know      ^  »• 
that  it  has  been  sometimes  supposed  that  it  is  so;  but 
I  think  it  against  principle,  and  cannot  allow  it  (a) 
My  opmion  is  so  decided,  that  I  cannot  griant  leave 
to  move  to  enter  a  verdict 

Evidence  was  then  offered  of  admissions  on  the 
bill,  as  proof  of  an  account  stated,  but  the  jury 
found  for  the  defendant 

Foliett  for  the  plaintiff. 
Moody  for  the  defendant. 
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able  to  the  subsequent  holders,  the  question,  whether  such 
a  bill  can  be  given  by  them  in  evidence  on  the  common  counts 
against  the  acceptor,  will  have  to  be  decided  on  the  general 
principles  regulating  the  assignment  of  debts.  Now  it  was 
considered  in  Wharton  v.  Walker ^  4  B.  &  C.  163.,  that  no  debt 
could  be  assigned  from  one  party  to  another,  unless  the  inter- 
mediate debt  was  extinguished*  Here  that  would  not  be  the 
case :  the  holder  of  the  bill  might  discharge  the  drawer  by 
laches  ;  but  if  he  were  not  guilty  of  laches^  and  the  acceptor 
failed  to  pay,  the  drawer  would  continue  liable  to  him  on  the 
original  consideration  of  the  bill  itself.  It  would  seem  to  follow, 
therefore,  that  there  is  no  assignment  to  the  holder  of  the  ori- 
ginal debt  due  from  the  acceptor  to  the  drawer,  so  as  to  enable 
the  holder  to  treat  that  debt  as  due  to  him  ;  and  consequently 
in  conformity  with  the  view  taken  by  Littledale  J.  in  the  prin- 
cipal case,  that  the  bill  furnishes  no  evidence  of  such  a  debt. 
See  also  Bentley  v.  Northouse,  sup.  66. 


TAUOT-ON. 
Coram  Littledale  J. 


Taunton, 
March  30. 


On  an  indict- 
Bient  against 
principal  and 
accessariesythe 
casea^nst 
the  prmdpal 
was  prov^  by 
the  testimony 
of  an  accom- 
plice, who  was 
confirmed  as 
to  the  acces- 
saries, but  not 
as  to  the  prin- 
cipal :  the  jurv 
were  directed 
to  acquit  the 
prisoners. 


R.V.  WELLS,  HUDD  and  COLLEDGE. 

The  prisoner  Wells  was  indicted  for  stealing  seve- 
ral pairs  of  shoes,  and  the  other  prisoners  for 
receiving  them  knowing  them  to  have  been  stolen. 

The  only  witness  to  prove  the  felony  was  an  ac- 
complice, and  she  also  proved  the  case  against  the 
receivers.  She  was  confirmed  as  to  the  latter,  but 
there  was  no  confirmation  whatever  as  to  her  testi- 
mony against  Wells. 

It  t?as  objected  by  the  counsel  for  the  prisoner 
Colledgej  that  the  case  ought  not  to  go  to  the  jury. 
They  urged  that  even  as  to  the  receivers  the  con- 
firmation was  not  sufficient  in  itself;  but  if  it  was, 
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it  would  still  be  necessary  to  confirm  the  witness  as       1829. 
against  the  principal  felon  ;  for  if  the  case  failed     *-j^^ 
against  her,  the  receivers  would  be  entitled  to  an  «- 

acquittal.  ^'^J'™"' 

•  COLLSDOE. 

LiTTLEDALE  J.  The  Confirmation  as  to  the 
receivers  is  slight;  but  as  there  is  no  confirmation 
against  the  principal  felon,  I  think  the  case  fails 
altogether.  There  ought  to  be  confirmation  on 
that  point,  before  the  jury  can  be  asked  to  believe 
the  witness's  testimony. 

The  prisoners  were  acquitted. 

Jeremy  for  the  prosecution. 

JEiVle  and  Bere  for  the  prisoner  CoUedge. 


It  18  fully  established,  that  a  conviction  obtained  on  the 
unsupported  evidence  of  an  accompUce  is  legal,  though  it  is 
usual  in  such  cases  to  advise  a  jury  to  acquit.  jR.  v.  Jones y 
2Campb.  132.  And  it  is  not  even  the  practice  of  judges  to 
advise  the  acquittal  of  a  prisoner  on  the  ground  that  there  is 
no  evidence  to  affect  him  individually  except  the  testimony  of 
an  accomplice,  if  that  testimony  be  supported  as  against  other 
prisoners  tried  on  the  same  charge  (Attwood's  case,  2  Leach, 
C.  C.  521.,  cit.  in  R.  v.  Jones^  2  Campb.  132.  R*  v.  Datober^ 
S  Stark.  N.  P.  C.  34.  and  note,  ib.),  or  with  respect  to  other 
particulars  of  his  story.  R.  v.  Birkeitf  Russ.  &  Ry.  C.  C.  R.  251. 
The  distinction  made  between  these  oases  and  the  principal  case 
aeems  to  be  this :  that,  as  in  the  case  of  an  indictment  against 
principal  and  accessary  the  accessary  can  only  be  convicted 
after  the  guilt  of  the  principal  is  established,  so  that,  '*  the 
jury  shall  be  charged  to  inquire  first  of  the  principal ;  and  if 
they  find  him  not  guilty,  then  to  acquit  the  accessary ;  but  if 
they  find  him  guilty,  then  to  inquire  of  the  accessary,"  (1  Hale, 
P.C.624.)  the  proceedings  may  be  considered  as  really  sepa- 
rate; and  consequently  the  principal  is  to  be  convicted  or 
acquitted  on  the  same  evidence  as  if  he  had  been  indicted 
alone.  If  indicted  alone,  there  being  no  confirmation  as  against 

z  4 
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1829.        lii^»  the  usual  course  would  hare  been  to  recommend  hisac- 
^  ■■  ^..■"  ^      quittal :  for  the  prosecutor  would  not  be  allowed  to  examiDe 

'^^         the  accomplice  as  to  circumstances  affecting  the  receirerg 
WjELLSyHuDD    OQly>  ^^^  therefore  foreign  to  that  indictment,  for  the  purpose 

and  of  confirming  him  on  them,  and  thus  setting  up  his  credibility. 

CouKOGi.  j^  jjj^y.  hQ^gver  be  doubted  whether  this  is  not  one  of  the 
instances  in  which  the  law  of  the  country  has  been  subtilised 
for  the  protection  of  individuals,  and  not  for  the  furtherance  of 
justice.  The  law,  by  allowing  the  joinder  of  the  principal  and 
accessary  in  the  same  indictment,  affords  the  opportunity  to  the 
accomplice,  without  being  stopped  for  the  irreleyance  of  the 
matter,  to  give  his  whole  account,  and  to  receive  such  confirm- 
ation as  it  admits.  The  technical  difficulty  which  would  prevent 
him  from  receiving  this  confirmation  on  an  indictment  against 
the  principal  only  being  thus  removed,  it  is  evident  that  a  jury 
would  feel  his  credit  just  as  much  supported  in  this  case,  where 
he  is  confirmed  against  the  accessaries,  as  in  cases  where  he  iscon- 
firmed  against  other  principals,  in  which  it  has  been  det^mined 
that  there  may  properly  be  a  conviction :  and  as  the  reason 
assigned  for  advising  juries  not  to  convict  on  the  unsupported 
testimony  of  an  accomplice,  is  the  infamy  of  his  character,  which 
makes  it  necessary  that  he  should  receive  confirmation  before  he 
can  be  safely  believed,  it  seems  inconsistent  to  allow  a  conviction 
in  one  case,  and  recommend  an  acquittal  in  another,  when 
confirmatory  evidence  of  exactly  the  same  weight  has  been 
received  in  each.  It  is  of  importance  that  the  general  rules  of 
evidence  should  confine  it  to  matters  strictly  relevant  to  the 
inquiry,  although  the  effect  of  them  may  in  particular  instances 
be  to  exclude  the  proof  of  some  circumstances  which  would 
tend  to  the  discovery  of  truth  ;  but  this  can  furnish  no  reason 
for  shutting  our  eyes  to  the  truth  when  regularly  brought  before 
them  in  one  course  of  proceeding,  though  the  same  truth  would 
not  have  been  so  in  another.  It  is  certainly  possible  that  one  thief, 
indicted  alone,  might  thus  escape,  while  another  indicted  jointly 
with  accessaries  might  be  convicted  in  a  case  exactly  similar; 
and  there  would  thus  be  an  inequality  of  justice :  but  the  ine- 
quality would  arise  from  the  undue  good  fortune  of  the  first ; 
and  his  escape,  from  deficiency  of  evidence,  seems  to  furnish  no 
reason  for  letting  off  the  other,  against  whom  sufficient  evidence 
exists.  The  fault  may  be  unavoidable ;  but  it  is  in  the  escape 
of  one  offender,  not  in  the  conviction  of  the  other.  Indeed,  t]i« 
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game  argument  might  be  advanced  against  the  established  rule        18^* 
that  one  of  sevend  principals  may  well  be  convicted  on  the 
testimony  of  an  accomplice,  supported  against  others,  but  not 
against  him :  for  he  might  have  been  indicted  alone,  and  then  Wblls^uod, 
he  would  have  been  acquitted.  and 

COLLEDGB. 


R  V.  COLLEY  and  SWEET.  Taoktok, 

Aprils, 

The  prisoners  were  indicted  for  burglary.  Where  a  wit^ 

Before  the  trial  commenced,  the  witnesses  on  ?«8  remains 

m  court  after 

both  sides  were  ordered  out  of  court,  on  the  usual  an  order  for 
notice  that  they  would  not  be  examined  if  they  to^^hd™^ 
remained.  ^.?J"?«®  W 

—  ,  ,  still  allow  mw 

It  appeared  however  that  one  of  the  witnesses  to  be  ex^ 
for  the  prosecution,  who  had  retired  upon  hearing  wi"^  oSor- 
the  order,  was  afterwards,  during  the  evidence  of  nation  on  hu 
the  prosecutor,  called  in  to  produce  a  plan  of  the  disobeying  the 
premises,  and  instead  of  again  retiring  waited  in  ^^^^' 
court,  and  heard  some  witnesses  examined.    Upon 
this  witness  being  called  for  the  prosecution.  Bom- 
pus  Serjt  and  Jardine  for  the  prisoners  objected 
to  his  being  examined,  otherwise  the  order  would 
be  nugatory. 

Moody  for  the  prosecution  urged  that  it  was  a 
mere  mistake  of  the  witness ;  that  nothing  appeared  to 
show  any  improper  motive,  either  on  his  part  or  that 
of  the  prosecutor,  for  his  remaining;  and  that  it  would 
be  unjust  and  mischievous  to  deprive  the  Crown  or 
a  prisoner  of  a  witness's  testimony  through  the  mis^ 
take  of  the  witness,  or  even  through  his  voluntary 
disobedience  of  the  order ;  and  he  said  that  it  had 
been  ruled  in  a  criminal  case  on  the  Northern  Cir^ 


390  CASES  AT  NISI  PRIUS. 

1829.  cuit  by  Bay  let/  J.,  after  consulting  with  Holroyd  J., 

*  «;     '  that  a  witness  might  still  be  examined  who  had 

V.  disobeyed  the  order,  subject  to  all  remarks  on  his 

^Sv^T.  testimony  which  his  so  doing  might  furnish. 

LiTTLEDALE  J.,  after  consulting  with  Gaselee 
J.,  said  that  it  depended  on  the  circumstances  of 
the  case  whether  such  a  witness  ought  to  be  exa- 
amined,  and  that  he  should  receive  this  witness. 

The  case  then  proceeded  with  the  other  wit- 
nesses ;  and  it  being  found  unnecessary  to  examine 
the  witness,  he  was  not  called,  and  the  prisoners 
were  convicted. 

Moody  for  the  prosecution. 

Bompus  Serjt  and  J  or  dine  for  the  prisoners. 


OXFORD  CIRCUIT.  — WORCESTER. 
Coram  Parke  J. 


W0RCE8TIR,  PARSONS  V.  HANCOCK  and  Others,  Executon 

and  Executnx. 

OnsDleaby     £)ebT. 
several  execu-  ^-^^" 

^r»  that  th(^  Plea,  by  all  the  defendants,  that  they  had  fully 
minbtered,  administered  the  goods  and  chattels,  &c. 
shcwTtohave  The  plaintiff  produced,  as  evidence  of  assets^  an 
r^ '"  d*A  i°v®"*^0^  ^^  *^^  goods  of  the  deceased,  signed  by 
othera'not,the  two  of  the  three  defendants  as  executors.  The 
S^ra"^'    three  defendants  had  proved  the  will. 

verdict. 

JR.  V.  Richards  for  the  defendants  submitted  that 
the  third  defendant,  who  had  not  signed  the  inven- 
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tory,  was  entitled  to  a  verdict,  there  being  no  evi-       1829. 
dence  of  assets  as  against  her.  Pab  n^ 

V. 

Jervis  for  the  plaintiff.      All  the  defendants  andol^uiL 
proved  as  executors,  and  consequently  the  receipt 
of  any  is  the  receipt  of  all. 

Parke  J.  I  think  the  defendant  who  did  not 
sign  the  inventory  is  entitled  to  a  verdict.  The 
substance  of  the  plea,  as  far  as  she  is  concerned,  is, 
that  she  administered  all  that  ever  came  to  her 
hands  for  that  purpose  :  and  there  is  no  evidence 
that  any  ever  did  so.  I  think  the  plaintiff  can  only 
have  his  verdict  against  the  two  who  signed  the 
inventory. 

Verdict  accordingly. 

Jervis  and  Talfourd  for  the  plaintiff. 
jR.  V.  Richards  for  the  defendants. 


S.  P.  where  the  executors  pleaded  severally  by  several  attor- 
neys. Belleto  V.  Jackleden^  1  Roll.  Abr.  929.  pi.  5. 

See  also  Griffiths  y.  Franklin,  sup.  146. ;  and  Crosse  v.  Smith, 
7  East,  246. 
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WomcisTE^     BATE  and  Another  v.  RUSSELL  and  Otbew. 

March  9. 

In  auumpsU,    ^ssuMPsiT  by  the  payees  against  the  makers  of'  a 

Sd^tTeiS:  promissory  note. 

a  plea  opera-  Pleas,  by  two  of  the  defendants,  Russell  and 
hS^pereonS  Webb^  first,  the  general  issue ;  secondly,  that  the 
wl^a"be  ^^'"^  defendant,  BenneU,  was  indebted  to  Pardoe 
taken  for  him  and  Co.,  who  Were  his  bankers  and  held  his  title 
andhe^maj^  deeds  as  Security  for  his  advances;  that  the 
thenbeexa-    plaintiffs  were    also   bankers,    and    wished   Ben* 

mined  as  a  _  _ 

witness  for  his  Tiett's  account,  with  the  securities,  transferred  from 
"^if^S^J^he-  pardoe  and  Co.  to  them ;  that  it  was  necessary 
ther  in  an  ac-  for  this  purpose  that  the  balance  due  to  Pardoe 
tract  against  and  Co.  should  be  paid ;  and  that  it  was  agreed, 
3£ir^8^me  of  before  the  note  was  given,  that  the  plaintiffs  should 
whom  plead  advancc  the  money  for  that  purpose,  and  that  Ben* 
tiving  the^-  ^^^^9  and  RusscU  and  Webb,  as  his  sureties,  should 
s'^Vtodr'  ™^^  *^®  "^^®  ^^  question,  and  that,  on  delivery  of 
and  the  other  the  title  deeds  to  the  plaintiffs,  the  note  should  be 
Lnkrupu:y  void.  The  plea  then  averred  that  the  note  was  made 
only.onwhkh  on  this  consideration,  and  no  other;  and  that  the 

the  jury  find        , 

a  verdict  for    title  deeds  were  afterwards  delivered  to  the  plaintiffs, 
compitenr         The  other  defendant,  Bennett,  pleaded  his  bank- 
witness,  after    ruptcv  and  Certificate. 

that  verdict     *  " 
returned,  to 

SfAe?thel*^      Campbell  (or  the  defendants  put  in  the  certificate 
defendants,      of  Bennett,  and  proposed  that  a  verdict  should  at 

once  be  taken  for  him,  and  that  he  should  then  be 
examined  as  a  witness  for  the  other  defendants  in 
support  of  their  special  plea.  It  is  in  the  discretion 
of  the  Court  at  any  time  to  permit  this ;  and  the 
Court  will  do  so,  when  it  appears  that  the  evidence 
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to  be  given  in  behalf  of  the  remaining  defendants       ^^^9* 
cannot  implicate  the  defendant  for  whom  the  ver-       Bate 
diet  is  to  be  taken.     In  a  recent  case  (a)  Lord  andAwoTHBa 
Tenterden  acted  on  this  principle  ;  and  it  applies      Ruiau, 
here,  for  the  bankruptcy  and  certificate  completely   "^  Othies. 
discharge  the  witness,  whatever  be  the  result  of  the 
action.  If  a  nolle  prosequi  had  been  entered,  he 
would  have  been  competent ;  and  he  ought  to  be 
equally  so  now,  for  he  is  equally  discharged  from 
all  liabUity- 

Russell  Serjt.     In  that  case,  he  would  no  longer 
be  a  defendant  on  the  record.   There  is  no  instance 
in  which,  in  an  action  on  a  contract,  the  practice, 
which  has  certainly  been   allowed  in   actions  of 
tort,  of  allowing  a  verdict  to  be  taken  in  favour  of 
one  defendant  before  the  cause  is  at  an  end,  has  been 
adopted.     And  it  is  unreasonable  that  it  should  be- 
lt is   clear  that  if  the   defendant  Bennetl    had 
pleaded  the  general  issue,  as  well  as  his  bankruptcy, 
he  would  not  have  been  admitted  as  a  witness ; 
and  the  more  convenient  course  is  to  adopt  the 
same  rule  in  all  cases.     Besides,  the  question  has 
been  expressly  decided  against  his  admissibility,  in 
Raven  v.  Dunning^  3  Esp.  N.  P.  C.  25. ;  in  Currie 
V.  Child,  3  Campb.  283. ;  and  in  Emmett  v.  Butler^ 
7  Taun.   59.9.   S.  C.  nom.  Emmett  v.   Bradley, 
1  Moore,  332.,  in  which  case  the  matter  was  very 
fully  discussed,  especially  by  Gibbs  C.  J.,  and  the 
witness  was  excluded. 

Parke  J.    Those  cases  are  no  longer  authorities 
directly  in  point ;   for  the  state  of  the  bankrupt 

I  ■  ■  ■■    I    I    ■■  ■ ■  ■  ■ 

f  ;(a)  Carpenter  v.  Jones,  sup.  198.  n.;  stated  also  in  B.  ▼• 
" Browne,  sup.  315- 
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l8Sa       law  with  reference  to  costs  in  such  a  case  is  not 
'^-  pow  exactly  what  it  was.     I  will  give  no  opinion 

w(Anqthi»  however  with  respect  to  the  operation  of  the  law 
KviniA  ^  ^^  ^^^  stands  on  the  competency  of  the  witness ; 
«iid(>niB&j  but  I  will  direct  the  jury  to  find  a  verdict  for  J3e»- 
nett  on  his  plea  of  bankruptcy,  and  then  receive 
his  evidence  :  giving  the  plaintiffs  leave  to  move  to 
enter  a  verdict,  if  the  Court  shall  think  the  evi- 
dence inadmissible,  (a) 

The  verdict  was  accordingly  taken,  and  the  wit- 
ness examined,  receiving  a  release  from  the  other 
defendants.  No  opinion  was  expressed  as  to  the 
necessity  or  operation  of  this  release :  but  it  was 
given  ej^  nuyore  cauteld. 

Verdict  for  the  plaintiffi. 

Rw$ell  Ser)t  and  Hobroyd  for  the  plaintiffi. 
Campbell  and  Alexander  for  the  defendants. 


A  rule  nisi  for  a  new  trial  was  obtained  on  affi- 
da^vit,  and  on  payment  of  costs,  in  Easter  tenn» 
but  no  notice  was  taken  of  the  points  ruled  it 
Ifisi  Prius. 

«»ii— — WW^»^^— W  ■  I     ■  ■  ■  I  ■    ■  III  I    I    I    ■  I  ■       I  , 

(a)  In  a  case  of  Aflalo  r.  Fourdrinier^  tried  in  C.  P.  at  the 
sittiiigs  after  Trinity  term  1829,  in  London^  a  similar  queatioa 
arose.  That  was  an  action  brought  by  the  indorsee  of  a  bill 
of  •xchange  against  Fourdrinier  and  Atmosninos  as  the  accep- 
Wrs.  Fomrdrinier  pleadtd  the  general  issue  x  AlmMninM  pleaded 
his  bankruptcy  only,  and  there  was  a  noU€  prosefui  entered 
as  to  him.  Fourdrinier  and  Almosninos  were  in  partnership, 
and  the  hill  was  accepted  by  Almosninos  in  Iha  partnership  firm. 
The  defence  was,  that  Almosninos  had  accepted  it  in  the  part- 
netship  firm  in  satisfaction  of  a  claim  upon  himself  only ;  and 
tiial  tiie  plaintiff  was  cognizant  of  these  facts.  Almosninos  was 
taodtred  at  a  wkoass  to  prove  tlUs ;  and  was  objected  to  on 
the  part  of  the  plaintiff,  on  the  ground  of  intertst. 
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TindalC^J*  thought  it  most  convenient  to  receive  the  evi-        1829. 
dence  of  AlmosninoSf  who  had  released  his  surplus,  and  to     ^i"' »  ^^ 
reserve  the  question  for  the  opinion  of  the  Court :  and  upon       ,  ^^^^ 
argument  in  banc,  the  witness  was  held  to  be  competent.  ^^ 

6  Bing.  306.  Russell 

In  the  same  case,  the  plaintiff  had  given  notice  to  produce    ^   Othbbs. 
other  bills  of  exchange  accepted  by  Almosninos  in  the  partner-  "^  ^  action 
ship  firm,  and  paid  by  Fourdrinier.    The  bills  were  not  in  the  ^^^  on  aUU 
possession  of  the  defendant's  attorney  on  the  record,  who  was  of  exchange, 
the  London  agent  of  his  attorney  in  Stqffbrdshire  ;  and  the  de-  "^^  ^ 
fendant  living  in   Staffordshire^  and  the  notice  to  produce  that  one  part^ 
being  served  only  on  the  day  next  but  one  before  the  trial,  ner,  with  the 
there  was  not  time  to  get  them  from  the  country.  fS^^Sn^ 

Tindal  C.J.  This  notice  is  insu£Bcient  to  let  in  parol  evidence :  accepted  Uie 
there  must  be  at  least  a  possibility  of  getting  the  instruments  bill  in  the  part- 
in  consequence  of  the  notice.     If  indeed  the  instruments  were  5®"^?  ^^^^ 
so  necessarily  connected  with  the  transaction  in  question,  as  to  debt*  ouer 
make  it  a  natural  conclusion  that  they  would  be  in  the  posses-  bills  of 
don  of  the  attorney,  the  notice  might  be  sufficient ;  but  that  ^    "^u 
is  not  the  case  here.    The  defence  turns  on  specific  facts  con    thatpartn^ 
nected  with  the  particular  bill ;  and  the  defendant's  attorney  and  paid  by 
would  not  be  led  to  conclude,  that  the  plaintiff  would  want  to  ^®  ^^^*  "* 
go  into  all  the  general  transactions  of  the  partnership,  (a)  neceMarily 

Verdict  for  the  defendant,  connected 

with  the  8ub- 

Spankie  Serjt.  and  Tondinson  for  the  plaintiff.  'I^^^'^® 

Wilde  and  Russell  Serjts.  for  the  defendant.  render  a 

notice  served 
on  the  attorney  of  a  defendant,  too  late  for  him  to  procure  the  bills  from  the  defendant 
bimielf,  sufficient  to  let  in  secondary  evidence. 

(a)  See  Vice  v.  Lady  Anson^  sup.  96. 
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WoHCESTBB,  MELEN  V.  ANDREWS  and  Another. 

March  10. 

The  depori;     Case  for  maliciously  laying  an  information  against 
D^,  ti^en  in  the  plaintiff  before  two  magistrates,  under  the  stat 

a  judicial  pro.  7  &  8  G.  4.  C.  30. 

ceedin^  in  the  •  n 

pretence  of  After  the  information,  and   the  deposition  of 

S^i^i?nS  the  defendant  Andrews,  had  been  read,  and  it  had 

adimu^ie  been  shown  on  cross-examination  that  Melen  had 

proceeding  -CTOSs-examined  AfidrewSf  and  had  commented  on 

^^^on^Ae  ^^^  evidence,  Campbell  for  the  defendants  proposed 

eroundthat  to   inquire  of  the  same  witness,  what  Checketts, 

Bcnt^nSTad  another  party  examined  on  the  same  occasion,  but 

the  opportu-  ^q^  ^  party  to  this  record,  had  stated ;  claiming  to 

nity  of  cross-  i.       j  »  '  o  ^ 

examining.      be  entitled  to  do  SO,  on  the  ground  that  it  was  said 

in  Melen* s  presence,  who  had  the  opportunity  oi 
cross-examining  the  witness,  and  observing  on  his 
testimony ;  a  privilege  which  he  used  with  refer 
ence  to  Andrews.  The  evidence  is  therefore  ad 
missible  on  the  common  principle,  as  showing  hi 
conduct  when  particular  statements  were  made  i 
his  presence. 


Parke  J.     I  think  it  is  safer  to  refuse  it,  and 
hold  that  the  deposition  of  a  witness,  taken  in  ai 
judicial  proceeding,  is  not  evidence  on  the  grounc? 
that  the  party  against  whom  it  is  sought  to  be  read 
was  present,  and  had  the   opportunity  of  cross- 
examining.     It  clearly  would  not  be  admissible 
against  a  third  person,  who  merely  happened  to 
be  present,  and  who,  being  a  stranger  to  the  matter 
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under  investigation,  had  not  the  right  of  interfer-        1 829. 
ing ;  and  I  think  the  same  rule  must  apply  here,       mflen  ' 
It   is   true   that   the  plaintiff  might  have  cross-  v, 

examined,  or  commented  on  the  testimony;  but  andANOTHiia. 
still,  in  an  investigation  of  this  nature,  there  is  a 
regularity  of  proceeding  adopted  which  prevents 
the  party  from  interposing  when  and  how  he 
pleases,  as  he  would  in  a  common  conversation. 
The  same  inferences  therefore  cannot  be  drawn 
from  his  silence,  or  his  conduct  in  this  case,  which 
generally  may  in  that  of  a  conversation  in  his  pre- 
sence  ;  and  as  it  is  only  for  the  sake  of  these  infer-  ' 

ences  that  the  conversation  can  ever  be  admitted,  I 
think  it  is  better  to  refuse  the  evidence  now  offered* 

The  plaintiff  was  afterwards  nonsuited. 

Ludlow  Serjt.  and  Curwood  for  the  plaintiff. 
Campbell  and  Russell  Serjt  for  the  defendants. 


See  R  V.  Appleby^  3  Stark,  N.  P.  C.  33.    Finden  v.  Westlake, 
infra* 
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1829. 


Worcester,   NEWMAN,  Assignee  of  E ARLE  V.  STRETCH. 

Marcfi  1 1 . 
The  declara-       1  ROVER. 

nipt  on  his  The  only  question  material  here  was  as  to  the 

hXbsenteS''  act  <>f  bankruptcy. 

himself  to  The  evidence  on  that  head  consisted  merely  of 

ftvoiu  21  writ 

against  him,  proof  that  the  supposed  bankrupt,  whose  house 
is  sufficient      ^^  \^  j^g  ^jjy  gf  jfTQrcester  which  is  a  county  in 

evidence  of  an    ,  •'  /»i_» 

act  of  bank-  itscIf,  absented  himself  one  afternoon  from  his 
out  any  other  residence,  and  went  to  a  house  in  the  county  of  Wcr- 
proof  of  the     cester  ;  and  that  he  stated,  at  the  time  of  his  return, 

existence  of  '  ^  ' 

the  writ,  or  of  that  he  had  gone  for  the  purpose  of  avoiding  a  writ 

the  debt  on  •      ^    i_  •       i_      l    •  j.     ^  ^i_        -^  »x»i_ 

which  it  was  agamst  him  by  being  out  oi  the  city.  Ihere  was 
founded,  or  of  ^o  evidence  of  the  cause  of  action  on  which  the 

creditors  of 

the  bankrupt,   supposed  Writ  issued,  nor  of  the  existence  of  any 

creditors  of  the  bankrupt  at  tlie  time. 

For  the  defendant  it  was  said  that  this  evidence 
was  not  sufficient.  In  the  first  place,  the  declara- 
tion of  the  bankrupt  at  the  time  of  his  return  is 
not  receivable  in  evidence :  there  are  indeed 
cases  which  have  gone  very  far,  but  they  are  very 
questionable  as  law.  And  at  all  events,  admitting 
the  evidence,  there  is  no  proof  of  an  act  of  bank- 
ruptcy. It  is  now  held,  certainly,  that  there  need 
not  be  any  proof  that  creditors  are  actually  de- 
layed :  but  there  must  be  the  intention  to  delay 
creditors ;  and  there  must  of  course  be  creditors 
to  be  delayed,  or  else  that  intention  cannot 
subsist. 


See  Ex  parte  Bamford,  15  Ves.  ^9.,  and  Bromley  y.  Kingf 
R.  &  M.,  N.  P.  C.  228. 


Stretch. 
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Parke  J.  On  the  authority  of  decided  cases,  1829. 
especially  Bateman  v.  Bailey^  5T.  R.  512.,  I  must  '  newman 
receive  the  evidence  of  the  supposed  bankrupt's  ^  v. 
declarations  at  the  time  of  his  return.  And  re- 
ceiving these,  I  am  of  opinion  that  there  is  sufficient 
evidence  of  an  act  of  bankruptcy.  I  will  reserve 
for  fiiture  consideration,  if  it  becomes  material, 
the  point  that  there  is  no  direct  evidence  of  the 
existence  of  any  creditor  ;  but  my  present  impres- 
sion is  that  it  is  unnecessary  to  give  any  evidence 
beyond  the  transaction  itself,  either  that  there  are 
creditors,  or  that  creditors  are  delayed.  In  Har- 
vet/  v.  Ramsbottom  (1  B.  &  C.  55.\  there  certainly 
was  no  proof  that  any  creditor  called  ;  nor,  I  think, 
that  there  were  any  creditors,  except  the  one  who 
had  already  arrested  him. 

Verdict  for  the  defendant  on  another  ground. 

Taunton  Russell  Seijt  and  M^Mahon  for  the 
plaintiff. 

Campbell  Ludlow  Serjt  and  Godson  for  the  de- 
fendant. 
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1829. 


SHREWSBURY. 
Coram  Parke  J. 


Shrewsbury,        JEBB  and  Others  V.  M^KIERNAN  and 

March  19.  a  i 

Another. 
dit?on°ed  for"'   -^^^T  on  bond  against  the  heir,  and  devisee  of  the 

the  due  dig-       obligor. 

M?o1'^the  du-        P'^^  ^y  the  heir,  riensper  descent;  and  nolle  pro- 

ties  of  clerk,      ^(^gj^i  aS  tO  him. 
Drovided  tn&t 

such  discharge  Plea  by  the  devisee,  that  he  had  no  assets  be- 
ctrtdnid  ^  yond  a  certain  amount,  that  is  to  say,  seven  acres 
^einspection  of  land  of  the  value  of  15/.  yearly.  Replication, 
counts  by J.S.;  praying  judgment,  and  setting  forth  the  condition 
amtunfso^^  of  the  bond,  which  was  for  A.  M.'s  due  discharge 
ascertained  of  the  duties  of  clerk  to  the  plaintiffs,  to  be  ascer- 
liquidated  da-  tained  by  the  inspection  of  A.  M.'s  accounts  by  J. 
mages.  A  pa-  stanton^  and  the  amount  so  ascertained  to  be  liqui- 

per  by  which      ,         ,    • 

J.  s.  hasascer-  dated  damages. 

Slt?rt  Writ  of  enquiry  thereon. 

quires  to  be         A  paper  in  J.  Stanton* s  hand- writing  was  pro- 

stafTiDed  as  an 

award.  duced,  in  which  he  had  ascertained  the  amount  of 

deficiency  in  A.  ikf.'s  accounts.  The  paper  was 
not  stamped  as  an  award ;  and  CampbeU  objected 
to  its  reception  in  consequence. 

Russell  Serjt  An  award  stamp  is  not  necessary 
in  this  case,  any  more  than  on  a  valuation  of  crops, 
&c.  between  an  outgoing  and  an  incoming  tenant ; 
and  in  that  case  it  has  been  held  to  be  unnecessary. 
Leeds  v.  Burrows^  12  East,  1, 

Parke  J.  There  is  a  material  difference  between 
the  present  case  and  that  cited,  which  was  merely 
the  valuation  of  a  given  subject  Here  the  person 
named  is  to  determine  whether ithere  is  any  thing 
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due.     However  hard  it  may  be,  I  incline  to  think    ^  1829.^ 
that  such  a  determination  is  an  award,  and  requires        job 
a  stamp  accordingly.  *°^  Others 

M'KlEBNAN 

Verdict  for  the  plaintiffs,  damages  1^.,  with  and  Anotheb. 
leave  to  move  to  increase  them  to  the 
sum  found  by  Stanton. 

Russell  Serjt  and  Curwood  for  the  plaintiffs. 

Campbell  for  the  defendant 

A  rule  nisi  was  afterwards  obtained  in  the  Court 
of  Common  Pleas,  and  on  showing  cause  the  case 
was  compromised. 

.    HEREFORD. 
Coram  Parke  J. 


REX  V.    HODGES.  Hereford, 

The  prisoner  was  indicted  on  the  7  &  8  G.  4.  c.  29.        To 
s.  38.,  for  stealing  pear-trees  of  the  value  of  more  c.  29.  s.  33., 
than  1/.  to  wit,  &c.,  described  in  one    count  as  u^^adj'o^nfng 
growing  in  a  garden^  and  in  another  as  in  ground  »"y  ^iweiiing- 
adjoining  to  a  dwelling-house.    There  was  no  count  port  actual 
in  which  they  were  laid  as  growing  in  ground  be-  therefore*"*^' 
longing  to  a  dwelling-house.  ground  sepa- 

There  was  a  dwelling-house  occupied  by  a  tenant  house  bya* 
of  the  prosecutor,  the  back-door  of  which  opened  "^^ ^^i^^^*^' 
into  a  paved  "  entry,"  or  walk,  of  about  a  yard  in  with  a  gate  in 
width.      This  "  entry''  ran  along  the  back  of  the  lliirTeanS 
house,  and  was  fenced  on  the  opposite  side  by  a     Whether 
low  paling,  with  a  wicket  gate  in  the  centre  which  periy  described 
opened  on  an  unfenced  gravel  walk,  running  at  ^*ithi^^^°'" 
right  angles  to  the  "  entry'*  down  the  middle  of  a  same  section, 

is  a  question 
for  the  jurj'. 
The  words  «*  plant,"  and  *•  regctable  production,"  in  s.  42.,  do  not  apply  to  young 

fruit-trees. 
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1829.       plot  of  enclosed  ground  of  about  half  an  acre.  The 
'     -  ground  on  one  side  of  this  walk  was  occupied  by 

».  the  tenant  as  his  garden  ;  the  other  side  was  the 

Hodges,  ground'  ou  which  the  pear-trees  in  question  were 
growing,  and  was  retained  by  the  prosecutor  in  his 
own  occupation.  The  trees  were  grafted  seedlings, 
about  seven  feet  high,  and  intended  for  sale ;  and 
were  of  the  value  laid  in  the  indictment.  .  There 
were  a  few  currant  and  raspberry  bushes  on  the 
same  part  of  the  ground ;  and  in  the  preceding  sum- 
mer  the  prosecutor  had  had  a  crop  of  potatoes  and 
cabbages  growing  amongst  the  pear-trees.  These, 
as  well  as  the  fruit  of  the  currants  and  raspberries, 
he  had  used  in  his  own  family  :  they  were  taken  up 
in  the  autumn,  and  nothing  had  been  sown  on  the 
ground  since  ;'  but  the  prosecutor  intended  to  make 
the  same  use  of  it  in  the  present  year.  Using  it  in 
this  manner  was  of  service  to  the  trees,  by  keeping 
the  earth  loosened  and  free  from  weeds. 

Powell  for  the  prisoner.  The  offence  with  which 
the  prisoner  is  charged,  is  misconceived.  ,  He 
should  have  been  charged  before  a  justice  for 
summary  conviction  under  the  42d  section  of  this 
statute ;  for  these  young  trees  are  "  plants,"  or 
"  vegetable  productions,"  "  growing  in  a  nursery 
ground."  The  ground,  at  all  events,  is  not  rightly 
described.  It  is  not  a  "  garden :  "  for  it  was  no 
part  of  the  tenant's  garden,  from  which  the  walk 
separated  it ;  nor  was  it  in  his  tenure  with  the  gar- 
den :  and  the  prosecutor  used  it  as  a  nursery  only, 
and  the  vegetables  which  grew  there  were  merely 
subsidiary  to  the  purposes  of  the  nursery.  Neither 
can  it  be  said  to  be  "  adjoining"  the  house ;  for 
the  entry  is  stated  to  have  divided  them. 
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'  JVhitcombe  for  the  prosecution.  As  to  the  last  1829. 
objection  (which  goes  to  the  second  count)  the 
legislature  meant  to  protect  all  grounds  lying 
about  dwelling-houses,  or  used  with  them,  whether 
for  pleasure,  profit,  or  domestic  purposed.  The 
word  "adjoining"  does  not  necessarily  import 
actual  contact.  If  that  had  been  the  object  of  the 
firaraers  of  this  act,  they  would  have  used  the 
phrase  "  nejct  adjoining  ;**  which  is  one  of  ordinary 
occurrence,  and  in  which  the  addition  of  the 
adverb  shows  that  the  strict  interpretation  of  the 
word  "adjoining,**  contended  for  on  the  other 
side,  is  unfounded. 

Parke  J.  This  enactment  must  be  strictly  con- 
strued;  and  I  think  I  am  bound  to  say,  that 
ground  cannot  be  properly  said  to  adjoin  a  house, 
unless  it  is  absolutely  contiguous,  without  any 
thing  between  them ;  besides,  if  this  were  not  the 
intention  of  the  legislature,  what  is  the  effect  of 
the  other  words  in  the  enactment,  which  speaks  of 
"  ground  adjoining,  or  belonging  to  any  dwelling- 
house  ?  ** 

Whitcombe.  Perhaps  they  may  be  meant  to 
include  plantations,  &c.,  remote  from  the  dwelling- 
house.  But  the  first  count  is  sufficiently  sustained, 
for  the  ground  in  question  was  a  garden :  it  was 
used  as  such  by  the  prosecutor,  for  the  raising  of 
fruits  and  other  vegetables  for  his  family.  Besides, 
the  protection  which  this  act  gives  to  gardens  and 
other  places  adjacent  to  houses,  seems  to  have  been 
for  the  purpose  of  ensuring  the  security  of  dwell- 
ings ;  and  this  ground,  which  forms  one  entire  plot 

A  A  4 


3M  CASES  AT  NISI  PRIUS. 

1829.^  with  the  garden,  is,  in  reality,  part  of  that  garden. 
A  corner  of  an  entire  garden  is  not  the  less  a  part 
of  it,  because  it  chances  to  be  planted  with  fruit- 
trees,  as  well  as  other  vegetables.  The  objection 
first  taken  cannot  prevail ;  for  the  "  plants  and 
vegetable  productions  **  spoken  of  in  s.  42  in  con- 
nection with  "roots  and  fruits,*'  obviously  mean 
herbs,  flowers,  and  such  small  garden  products  as 
are  sold  in  a  vegetable  market. 

Parke  J.  (after  consulting  with  Park  J.  who 
was  in  the  other  Court).  We  have  considered  the 
language  of  both  these  clauses,  and  are  clearly  of 
opinion  that  the  word  "plant,"  in  s.  42.,  coupled  as 
it  is  with  the  other  words  which  have  been  men- 
tioned, does  not  mean  such  a  description  of  plant 
as  the  trees  which  are  the  subject  of  this  indicN 
ment,  and  properly  described  in  it.  (a) 

My  learned  brother  concurs  with  me  also  in 
thinking  that,  for  the  reasons  which  I  have  already 
expressed,  this  ground  is  improperly  described  as 
"  adjoining  a  dwelling-house."  The  only  question, 
therefore,  remaining  is,  whether  it  can  be  said  to 
be  a  "  garden  ;  "  and  on  that  question  I  think  that 
I  ought  to  take  the  opinion  of  the  jury. 

His  Lordship  then  left  it  to  the  jury  to  say,  upon 
the  evidence,  whether  the  ground  was  a  garden  as 
well  as  a  nursery,  or  whether  it  was  to  be  con- 
sidered as  a  nursery  only.  The  jury  being  of  the 
latter  opinion,  an  acquittal  was  directed. 

Whilcombe  for  the  prosecution. 
Powell  for  the  prisoner. 


(n)  See  /?.  V.  Taylor,  Russ.  &  Uy.  C.C.R.373. 
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DAVIES  V.  DAVIES,  Administratrix,  &c.        Monmouth, 

March  30. 

jlssuMPsiT  for  the  use  and  occupation  of  a  colliery.  On  a  plea  of 
Pleas,  non  assumpsit,   set  offj   and  plene  admu  ^ravU  to'"*'^ 

nistravit.  an  action 

against  an  ad- 

The  defendant,  to  prove  payments  in  support  of  ministratrix, 
the  plea  oi  plene  administravii,  produced  a  witness  CTcdltorofthe 
who  was  himself  an  unsatisfied  creditor.  intestate  is  a 

competent 
^^itness  for 

Russell  Serjt    objected  to  his  competency,  as  ^^  defendant, 
coming  to  increase  the  fund  out  of  which  he  was 
himself  to  be  paid. 

Parke  J.  It  was  considered  in  Carter  v.  Pearce^ 
1  T.  R.  164.,  that  a  creditor  of  an  administrator  was 
a  competent  witness  for  him.  (ji)  There  is  a  dictum 
of  Lord  Ellenborough's  (in  Craig  v.  Cundell,  1 
Campb.  381.)  to  the  contrary,  but  I  could  never 
understand  the  principle  on  which  it  proceeded. 
If  the  intestate  were  alive,  a  creditor  of  his  would 
be  a  competent  witness  for  him,  and  I  see  no  reason 
for  distinguishing  between  the  cases.  I  shall  there- 
fore admit  his  evidence. 

Verdict  for  the  defendant  on  all  the  pleas. 

Russell  Serjt.  and  Cross  for  the  plainti££ 
Campbell  Maule  and  Blewitt  for  the  defendant. 


{a)  See  also  Paull  v.  Bronon^  6  Esp.  34. 
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SITTINGS  AFTER  TERM,  AT  WESTMINSTER. 
1829.  


w«na»«.m,  DOE  dcm.  HUGHES  v.  DYEBALL. 

June  3. 

Prior  posses-    This  was  an  eiectment,  brought  to  recover  "pos- 

sion  however  ___  * 

tboit,  is  a  session  of  a  room  in  a  house.  The  defendant  had 
*^^fLie  forcibly  taken  possession  of  the  room  :  the  plain* 
title  in  eject-    tiff  pfovcd  a  leasc  to  him  of  the  house,  and  a  year's 

ment  acainst  •  «         ^    i  i  •  .\ 

a merewrong  possessiou,  and  rested  his  case  there. 

doer. 

Giitty  for  the  defendant  objected  that  no  title 
was  proved  in  the  demising  parties  to  the  lease. 


CASES  AT  NISI  PRIUS,  K.  B. 

Lord  Tenterden  C.  J.  That  does  not  signify ; 
there  is  ample  proof;  the  plaintiff'  is  in  possession, 
and  you  come  and  turn  him  out :  you  must  show 
your  title. 

Verdict  for  the  plaintiff*. 

Gumey  and  Bmhy  for  the  plaintiff*. 
Chitty  for  the  defendant. 


347 


1829. 


Doe  d, 
Hughes 

Dyeball. 


(a)  S.  P.  AUen  v.  Rivingtotif  2  Saund.  111.  The  cases  of  Roe 
V.  Harvey,  4  Burr.  S^S*.,  and  Doe  v.  Barber,  2  T.  R.  749.  cited 
in  the  note  to  the  last  edition  as  adverse  to  that  decision,  do  not 
seem  to  be  inconsistent  with  the  principal  case..  In  Roe  v.  Har' 
vey,  no  actual  possession  was  shewn  in  the  lessors  of  the  plaintiflTy 
and  they  failed  to  make  out  a  title.  In  Doe  v.  Barber,  an 
actual  possession  was  shewn ;  but  it  was  proved  to  be  illegal,  and 
consequently  no  recovery  was  had  upon  it.  But  any  possession, 
not  shown  to  be  tortious,  is  evidence  of  a  right,  and  ought 
therefore  to  enable  the  possessor  to  recover  against  a  person 
intruding  on  him  without  any  colour  of  title.  In  Denn  v. 
Barnard,  Cowp.  595.,  Lord  Mansfield  treated  possession  for 
twenty  years,  if  unanswered,  as  sufficient  evidence  of  title ;  and 
the  evidence  is  of  the  same  character,  though  of  less  weight,  if 
the  time  be  reduced. 


WHITE  V.  LEROUX. 


WuniiNsutBy 
June  4. 


Assumpsit  for  money  paid  to  the  use  of  the  de-   ^^^""^^l^ 
fendant,  and  the  common  counts.  the  use  of  the 

defendant 
may  be  maintained  by  a  sherifTs  officer  who  has  paid  the  debt  and  costs  on  an  attach- 
ment agsunst  the  sheriff,  bwl  above  not  having  been  put  in  through  the  misconduct  of 
the  defendant  in  imposing  insufficient  bail  on  the  sheriff,  and  the  defendant  having  pro- 
mised to  indemnify  the  officer  both  before,  and  after  the  payment :  but  the  officer  can- 
not recover  beyond  the  debt. 


Leroux. 
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1829.  This  action  was  brought  to  recover  a  sum  of 

'  White  '  ^^"^7  P^^^  ^y  '^^  plaintiff  Under  tHe  foUow- 
V.  ing  circumstances.  The  plaintiff  was  a  sheriff's 
officer,  and  had  been  employed  under  a  warrant 
from  the  sheriff  to  arrest  the  defendant  on  a  writ  of 
latitat  at  the  suit  of  one  Newton.  The  defendant, 
on  being  arrested,  prevailed  on  the  plaintiff  to  take 
a  bail-bond  from  himself  and  two  sureties,  one 
of  whom  was  the  defendant's  son.  The  writ  was 
returnable  on  the  28th  of  November^  and  the 
defendant  executed  the  bond  on  the  27th ;  but  the 
sureties  did  not  execute  until  after  the  return  rf 
the  writ.  Tlie  son  of  the  defendant  was  also  under 
age ;  a  fact  which  was  not  made  known  to  the  plain* 
tiff.  Bail  above  were  not  put  in,  and  an  attach- 
ment was  obtained  against  the  sheriff  and  the 
plaintiff  paid  101/.  19^,  Srf.  for  the  debt  and  costs. 
The  sheriff  sued  the  defendant  and  the  sureties,  in  a 
joint  action  on  the  bail-bond ;  and  they  appeared 
and  pleaded,  first,  that  the  son  was  under  age, 
secondly,  that  the  two  sureties  did  not  execute  until 
after  the  return  of  the  writ,  and  ease  and  favour 
generally  ;  whereupon  the  sheriff  discontinued,  and 
paid  the  costs. 

The  defendant  had  repeatedly  promised  to  in- 
demnify the  plaintiff,  and  repay  him  the  money  ex- 
pended ;  and  this,  both  before  and  after  the  sheriff 
was  fixed,  and  the  money  paid,  and  with  a  know- 
ledge of  the  facts  ;  and  had  authorised  steps  to  be 
taken  with  a  view  to  raise  the  money,  and  repay  him. 

Chitty  contended  that  to  the  extent  of  the  debt, 
at  all  events,  this  was  money  paid  to  the  defend- 
ant's use. 
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Gumey  and  Campbell  contrd.  There  is  no  spe-  1829. 
cial  count;  and  the  only  common  count  which  can  White 
possibly  apply  is  that  for  money  paid  to  the  use  of  ^^ 

the  defendant.  Now,  at  the  time  this  money  was 
paid  the  defendant  was  not  at  all  liable.  The 
whole  sum  was  paid  by  the  sheriff,  for  his  own  be- 
nefit, in  discharge  of  an  attachment ;  the  defendant 
was  in  no  respect  liable,  under  that  attachment, 
to  pay  any  part  of  the  money ;  and  they  cited 
Pitcher  v.  Bailey y  8  East,  17 1. 

-  Lord  Tenterden  C.  J.  I  should  have  thought 
so,  but  for  the  promises  of  the  defendant.  The 
defendant  is  released  from  the  demand  of  the  debt 
against  him,  by  the  payment  of  the  sheriff:  although 
this  was  not  done  under  process  against  the  defend- 
ant, I  think,  to  the  extent  of  the  debt,  it  is  money 
paid  to  his  use. 


Verdict  for  the  plaintifij  82/.  l^sAd.  the  amount 
of  the  debt. 

Chitty  for  the  plaintiff 

Gumey  and  Campbell  for  the  defendant. 
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Guildhall,  SHADWELL  V.    HUTCHINSON. 

June  12. 

A  reversioner  This  was  an  action  on  the  case,  by  the  heir  of  a 

wTLTion  for"  Surviving  trustee,  for  an  injury  to  the  reversion  in 

a  nuisance,  obstructing  an  ancient  window  of  a  house.  No.  68, 

duces  no^re-  in  Wood  Stvecty  LoTidon.    The  defendant  was  the 

sent  injury  to  Qccupier  of  Nos.  6?  and  66.    The  obstruction  was 

his  reversion      ^"^^^f  • 

beyond  that  by  means  of  a  skylight  placed  over  an  area,  into 
LndwhiJImay  which  the  window  in  question  looked.  The  sky- 
be  removed     Ught  had  existed  for  some  years,  but  below  the 

before  the  re-       ^  .  . 

version  comes  window;  the  defendant  had  raised  it  so  as  to  cause 

sion.^^^^^      the  obstruction  complained  of.     The  window  was 

The  custom  proved  to  be  ancient,  and  was  described  as  such  in 

ot  London  ^  ,  *         n     t  /'ii  n        ^^ 

allowing  par-  a  plan  at  the  margin  ot  a  lease  ot  the  date  or  1792 ; 

toany hdght  ^"^  ^^  proved  by  three  witnesses  to  have  existed 

upon  an  old  sincc  that  time  in  the  same  situation,  and  of  the  same 

do^es  not^u-  dimensions,  as  at  the  time  of  action  brought.  It  had 

thorise  them  y^        between  1792  and  the  time  of  action,  blocked 

to  do  so,  un-  '  '  ^  ' 

less  the  whole  up  at  two  different  periods :  once  with  boards  for 
tion  be  thdr  sevcu  ycars;  and  afterwards  with  bricks  for  fourteen 
<>^"-  or  sixteen  months,  by  directions  of  an  under  lessee 

if  the  found-  of  the  premises;  but  in  both  instances  without  the 
rs'i^Se"!!!  knowledge  of  the  reversioner.  It  was  proved  that 
than  the  win-  the  obstructiou  Complained  of  in  the  action  was 

dow  obstruct- 
ed, the  custom  does  not  authorise  the  building. 

Qiuercy  whether  the  custom  of  London  may  now  be  proved  by  the  production  of  the 
Priviiegia  Londini, 
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such  as  might  be  removed  in  two  or  three  days'       1829. 
time,  and  that  the  skylight  rested,  on  one  side,  on    shadwell 
the  foundation  of  an  old  wall  which  had  divided  »• 

the  back  yards  of  Nos.  67.  and  66. ;  but  only  two  of 
the  walls  forming  the  area  belonged  to  the  de- 
fendant 

For  the  defendants,  Williams  raised  two  points : 
first,  that  the  nuisance  complained  of  was  not 
any  present  injury  to  the  reversion,  nor  of  a  per- 
manent nature ;  that  in  two  or  three  days  the  pre- 
mises might  be  put  into  the  same  situation,  as  they 
were  before  that  which  gave  rise  to  the  action  had 
been  done ;  and  that  long  before  the  right  of  the 
reversioner  accrued,  the  injury  might  cease  to  exist; 
and  they  cited  Jackson  v.  Pesked^  1  M.  &  S.  234. : 
and,  secondly,  they  contended  that  the  defendant 
was  justified  by  the  custom  of  London,  which 
allowed  every  person  to  enhance  upon  an  old 
foundation.  With  respect  to  the  custom,  they  stated 
that  it  had  been  certified  by  the  Recorder  more 
than  once,  and  therefore  that  the  Court  would 
take  notice  of  it  without  proof;  and  they  offered,  in 
fact,  no  evidence  either  of  the  existence  of  the 
custom  or  of  the  fact  of  its  having  been  certified, 
except  the  Privilegia  Londiniy  a  copy  of  which 
they  produced,  and  read  the  following  passage  :  — 

Concerning  building  on  old  Foundations  and  stopping  of  Lights 

in  the  Citt/  of  London. 

It  is  warrantable  by  the  custom  of  London,  to 
rebuild  any  house  upon  the  old  foundation,  where 
the  ancient  house  stood,  in  height  at  pleasure  of  the 
party,   although   by   rebuilding   the  lights  of  his 
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1829.       neighbour  be   stopped  up,  unless  there  be  some 
Shadwell     writings  to  the  contrary.  —  p,  101. 


V. 

Hutchinson. 


Lord  Tenterden  C.J.  held,  as  to  the  first  point, 
that  the  action  well  lay,  because  the  mjury  com- 
plained of  was  an  injury  to  the  right  (a) ;  and  that  if 
a  reversioner  were  to  be  prevented  from  bringing 
his  action  during  the  existence  of  the  lease,  the  testi- 
mony of  the  witnesses  who  could  speak  to  the  win- 
dow being  an  ancient  window  might  be  lost :  as  to 
the  second  point,  Lord  Tenterden  said  he  would 
say  nothing  as  to  whether  the  custom  had  been  pro- 
perly  brought  before  him  (i),  but  he  was  clearly  of 
opinion  that  the  defendant  did  not  bring  himself 
within  it ;  for  that,  to  entitle  him  to  enhance  upon 
the  old  foundation,  all  the  four  walls  on  which  it  was 
made  ought  to  have  belonged  to  him.  He  also 
added,  that,  without  pronouncing  a  decided  opinion, 
he  was  inclined  to  think,  that  where  this  custom  was 
relied  on  it  ought  to  be  shown  that  the  walls 
enhanced  upon  were  as  ancient  as  the  window 
obstructed  by  the  enhancement. 

Verdict  for  the  plain tif]^  damages  Is. 

Taunton  and  Coleridge  for  the  plaintiff. 
Williams  and  Curwood  for  the  defendant. 

(a)  See  Jessery.  Giffbrd^  4Burr.  2J41.      See  also  Earl  of 
Egremont  v.  Pidman^  in/rOf  and  a  qote  to  Aldred's  case.  9  Co.5S. 
Eraser  8  edit. 

(b)  See  Yin.  Abr.  Customs  of  London,  P.  pi.  2.  4. 5.»  and 
the  custom  relied  on  is  also  set  out  in  1  Burr.  248.  Plummer 
V.  Bentham,  It  appears  from  Bland  v.  Mosdeyt  Trin.  T. 
29  Eliz.  cited  in  Aldred's  case,  9  Co.  58.,  and  in  Hughes  v.  Key* 
mishf  1  Bulst.  115.  (S.  C.  nom.  Hughes  v.  Keme^  Yelv.  215.)» 
that  a  custom  in  a  city  to  bu,ild  to  any  height  on  the  ground 
adjoining  to  an  ancient  messuage,  so  as  to  obstruct  the  windows 
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of  the  ancient  messuage,  is  bad.  The  original  building  there- 
fore of  the  old  foundation  in  this  case,  if  carried  up  so  as  to 
interfere  with  the  windows,  supposing  them  then  to  have 
existed,  could  not  be  justified  under  any  custom ;  nor  does  that 
of  the  city  of  London  profess  to  recognise  such  a  right.  And 
itTseems  to  follow  as  a  necessary  consequence,  that  if  no  such 
building  could  originally  have  been  erected,  none  could  after- 
wards be  so,  by  right  of  the  foundation.  The  question  on 
which  the  doubt  expressed  by  Lord  Tenterden  would  seem 
niost  likely  to  arise,  would  be,  whether  it  was  necessary  for 
the  defendant  to  shew  the  foundation  older  than  the  window, 
or  for  the  plaintiff  to  meet  the  general  evidence  that  the 
foundation  was  ancient,  by  proving  his  window  older.  This 
question  might  become  very  material  in  cases  where  both  the 
window  and  foundation  were  older  than  living  memory  ;  as  the 
verdict  would  pass,  in  almost  all  such  cases,  for  the  party  who 
was  not  [obliged  to  produce  the  evidence.  The  number  of 
instances  in  which  defendants  have  successfully  relied  on  the 
custom  would  seem  to  furnish  considerable  evidence  that  no 
such  proof  has  hitherto  been  required  from  them. 
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Shadwell 

V, 

Hutchinson. 


V  ACHER  and  Another,  Assignees  of  WINDOW,    Guildhall, 

V.  COCKS  and  Others.      .  '^"'^  ''' 


j4ssumpsit  for  money  had  and  received  to  the  use  in  an  action 
of  the  bankrupt  before  his  bankruptcy,  and  of  the  ^^ouey'^pM 
plaintiffs,  as  his  assignees,  after  it.  *>y  » \^^^^' 

^  .  t  n  rupt  in  con- 

The   action    was  brought  to   recover  sums  oi  tempiation 
money,   paid  by  the  bankrupt  to  the  defendants  ^J^^^h^e^^^^^^^ 
shortly  before  his  bankruptcy,  on  the  ground  that  of  fraudulent 

•^  3      '       n        1    1      ^  r        preference, 

these  payments  were  made  m  trauaulent  prefer-  thededara- 

tions  of  the 
bankrupt  as  to  the  state  of  his  affiun,  made  about  the  time  of  the  transaction,  but 
unconnected  with  it,  are  receivable  in  evidence. 

So  also  are  letters  received  by  him  refusing  to  advance  him  money,  for  the  purpos« 
of  shewing  the  fact  of  such  refusal,  not  as  evidence  of  other  facts  stated  in  them. 
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1829.       ence  of  the  defendants,  and  in  contemplation  of 
"T:^    bankruptcy. 

and  Another 

Cocks  The  facts,  that  Window  was  insolvent  at  the 

and  Others;  time  of  making  these  payments,  and  that  he 
stopped  payment  a  few  days  afterwards,  were  dis- 
tinctly proved  by  other  evidence  ;  and  it  was  then 
proposed  on  the  part  of  the  plaintiffi  to  give 
evidence  of  declarations  made  by  Window  about 
that  time,  but  not  accompanying  any  act,  as  to 
the  state  of  his  circumstances* 

The  Attomey-General  for  the  defendants  ob« 
jected  to  the  reception  of  the  evidence.  In  aU 
cases  when  such  evidence  has  been  received,  it  has 
accompanied,  and  been  connected  with,  the  trans- 
actions in  dispute. 

Wilde  Seijt.  for  the  plaintiffs.  The  insolvency  of 
Window  at  the  time  of  his  making  these  payments 
is  already  in  evidence ;  but  it  is  necessary  that  I 
should  go  further,  and  prove  that  he  was  aware  of 
that  insolvency.  How  can  that  be  proved  except  W 
shewing  what  he  said  on  the  subject  ?  The  obnct 
of  the  evidence  is  not  to  set  up  this  paymatji^'^ 
act  of  bankruptcy ;  but  it  is  admissible  ai  Bhewraa^ 
under  what  circumstances,  s^nd  with  whait  cmittimkr 
the  payment  was  made. 

Lord  Tenterden  C.  J.  I  will  make  a  note  df 
the  objection  ;  but  I  think  that  I  must  receive  this 
evidence  of  the  bankrupt's  own  opinion  and  know- 
ledge of  the  state  of  his  affairs,  as  shewing  his  inten-' 
tion  in  the  act  called  in  question. 
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It  was  afterwards  proved,  that  the  bankrupt,       I8fe9. 
about  the  same  time,  had  applied  to  one  Ikin  for      v^cher 
pecuniary  assistance,  and  had  received  letters  from  andAKOTHEB 
him  in  answer.     Wilde  Seijt.  proposed  to  read  these       ocks 
letters  on  the  same  ground,  that  fVindow's  know-   "^  Others. 
ledge  of  the  state  of  his  aiSTairs  was  material,  and 
that  it  consequently  became  important  to  know 
what  communications  had  been  made  to  him.  The 
letters  therefore  which  state  the  terms  on  which  the 
advance  was  to  be  made,  or  the  grounds  of  the 
refusal,  are  admissible. 

Lord  Tenterden  C.  J.  The  letters  in  ques- 
tion cannot  be  received  as  evidence  of  any  facts 
stated  in  them.  If  they  contain  a  refusal  to  give 
the  assistance  required,  to  that  extent,  and  to  that 
extent  only,  they  are  evidence. 

Nonsuit 


A  rule  was  afterwards  granted  to  set  aside  the 
nonsuit,  which  proceeded  on  the  merits. 

Wilde  Serjt  F.  Pollock  and  Chitty  for  the  plain- 
tiffs. 

Scarlett  A.  G.  Campbell  and  Pennington  for  the 
defendants. 


See  Harman  v.  Fisher ,  1  Cow  p.  1 1 7.  Guthfmjl^lpossleyy  2  Carr. 
&P.301.  See  also  sup,  306.  Fellowes  y.  Williamson ^  as  to  the 
admissibility  of  the  declarations ;  and  sup.  273.  Cotton  v.  James^ 
as  to  that  of  the  letters.  The  same  point  was  ruled  by  Tindal 
C.J.  in  the  case  oi  Herbert  y  assignee  of  Knight  an  insolvent, 
V.  WikockSf  Bristol  cummer  assizes,  1829,  which  was  an  action 
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1829.        to  recover  back  money  paid  as  a  fraudulent  preference ;  and  his 

*  7"  T   ■        lordship,   after   objection,   received   the   declarations   of  the 

and  Anothee  '"solvent,  to  shew  the  circumstances  and  condition  he  was  in  at 

V,  the  time  of  the  payment. 

Cocks  ^  ^ule  for  a  new  trial  was  moved  for  by  Meretoether  Sent,  in 

the  Common  Pleas  on  other  groundS|  but  no  objection  made  on 

this  head. 


CASES 


ARGUED  AND  DETERMINED 


AT    NISI    PRIUS, 


IN  K.  B. 


AT  THE   SITTINGS   AFTER 


TRINITY   TERM, 
10  Geo.  IV.  1829. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


1829. 

POCOCK  V.  RUSSEN,  Gent.,  One,  &c.        Wk„mikst.e. 

Assumpsit  for  goods  sold  and  delivered.     Plea,  f""  b^Id  to' 
the  general  issue  ;  with  a  notice  of  set-off  for  work  sueoutacom- 

_  °   -  mission  of 

and  labour  as  an  attorney.  bankrupt  by  a 

The  set-off  exceeded  in  amount  the  plaintiff's  P^he'^ed.'' 
claim,   and  arose  in  respect  of  business  done  in  tioning  credi. 
suing  forth  and  prosecuting  a  commission'of  bank-  coverhis'^^' 
ruptcy  before  the  choice  of  assignees.     The  plain-  chargesagainst 
tiff  had  employed  the  defendant  to  do  so,  but  he  in  cases  where 
was  not  the  petitioning  creditor.     The  commission  ever  received 
was  sued  out  in  1823 ;  and  nothing  had  ever  been  under  the 

-       .  commission. 

received  under  it. 
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1829.  F.  Pollock  for  the  plaintiff  objected  that,  by  the 

statute  5  G.  2.  c.  30.  s.  25.  (the  act  in  force  at  the 
time)  (a),  the  petitioning  creditor  was  to  sue  forth 
and  prosecute  the  commission  at  his  own  expence 
until' the  choice  of  assignees.  One  object  of  this 
provision  probably  was,  to  prevent  the  suing  forth 
of  commissions  except  by  persons  to  whom  the 
solicitor  would  be  content  to  look  for  his  expences, 
and  except  in  cases  where  effects  were  likely  to  be 
realized  under  the  commission.  This  object  would 
be  defeated  by  allowing  him  to  hold  others  respons- 
ible. This  view  was  taken  in  Finchett  v.  How^ 
2  Campb.  275.  (i),  and  the  plaintiff  was  nonsuited 
on  that  ground. 

Lord  Tenterden  C.  J.  The  present  case  dif- 
fers from  that  cited,  for  here  nothing  has  been 
received  under  the  commission.  I  have  no  doubt 
that  in  this  case  the  plaintiff,  who  employed  the 
attorney,  must  pay  him.  If  a  fund  had  been 
realized  under  the  commission,  out  of  which  the 
defendant  might  have  been  paid,  the  question 
might  have  been  different. 

Verdict  for  the  defendant 

F.  Pollock  and  Starkie  for  the  plaintiff. 
Scarlett  A.  G.  for  the  defendant. 


(a)  The  corresponding  clause  in  the  present  act,  6  G.  4.  c,  16. 
s.  14.,  is  to  the  same  effect  as  that  in  the  former  statute. 
(h)  See  also  Hart  v.  White,  Holt,  N.P.C.  876. 
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BRIANT  V.   EICKE,   Gent.,   One,  &C.  Guildhall, 

July  18. 

Assumpsit  on  a  promise  to  indemnify  the  plaintiff  Whereajudg- 
against  the  consequences  of  joining  in  a  bond  of  jH  uie*record 
indemnity  to  the  sheriff  for  selling  goods  taken  asofonecourt, 

.  ,  1.11.  J         and  It  appears 

m  execution,  the  property  to  which  was  disputed,      bytheproduc 
The   declaration   stated,   as  matter   of  induce-- ^^"„^J^^p^*" 
ment,  a  judgment  recovered  by  the  sheriff  against  ^o  have  been 
the  plaintiff  on  his  bond,  and  alleged  it  to  have  another,  the 
been  recovered  in  the  court  of  King's  Bench.    An  J"^se  at  nisi 

o  ^     pnus  may 

examined  copy  of  the  judgment  being  produced,  it  order  the  re- 

cord  to  be 

appeared  to  have  been  obtained  in  the  court  of  amended,  un- 
common Pleas.  «*«''■  'he  9  G.  4. 

c.  15. 

Brougham  for  the  defendant  objected  that  this 
was  a  material  variance  ;  on  which  Lord  Tenterden 
C.J.  intimated  his  opinion  that,  with  reference  to 
the  particular  form  of  the  declaration,  the  whole 
allegation  might  be  omitted ;  but  said  that,  to 
avoid  any  question  of  the  kind,  he  would  order 
the  amendment  of  the  record  under  the  stat. 
9G.4.  c.  15. 

Brougham  suggested  that  this  was  not  a  case 
within  the  scope  of  the  act,  which  only  intended 
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1829.       to  rectify  any  mistake  in  the  mode  of  alleging  a  fact 
^g-  "^ '     correctly  stated  in  substance,    whereas   here  the 
V.         judgment  produced  was  something  entirely  different 
^^"'        from  that  declared  on ;  and  also  that  the  amend- 
ment could  only  be  made  on  the  production  of  the 
former  record  to  warrant  it. 

Lord  Tenterden  C.  J.  I  have  no  doubt  either 
that  this  is  a  case  within  the  policy  of  the  act,  or 
that  I  have  the  power  of  ordering  the  amendment 
to  be  made.  The  act  allows  the  amendment  where 
any  variance  appears  between  any  matter  in  writing 
produced  in  evidence,  and  the  recital  or  setting 
forth  thereof  upon  the  record.  The  examined 
copy  of  the  former  judgment  is  a  matter  in  writing 
so  produced,  and  the  statute  therefore  authorizes 
the  amendment 

Verdict  for  the  plaintiff. 

Scarlett  A.  G.  and  JR.  V.  Richards  for  the 
plaintiff. 

Brougham  Williams  and  Curwood  for  the  de- 
fendant. 


A  rule  nisi  for  a  new  trial  was  obtained  in  Mi- 
chaelmas Term  on  affidavit,  and  on  the  ground 
that  the  verdict  was  against  evidence. 
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DEANE  V.  THOMAS.  w«tm.».t.», 

Jufyie. 

This  was  an  action  for  criminal  conversation  with  in  an  action 
the  plaintiff's  wife.  '^^tS^^i 

The  plaintiff  and  his  wife  were  both  Quakers ;  a  Quaker, 
and  the  marriage  had  been  performed  according  to  mwriage  ac- 
the  ceremonies  of  the  sect,  by  a  public  declaration  ^l^^^^f^^^^ 
of  the  parties,  at  a  monthly  meeting  of  the  Society,  society  b 

r»  ,1     f    t_  '  J      •!?  J  .^•/*     J.     sufficient  to 

of  their  becoming  man  and  wife,  and  a  certificate  sustain  the 
to  that  effect  entered  in  a  register,  signed  by  the  action. 
parties  and  by  several  subscribing  witnesses.  The 
register  was  produced  and  proved  by  one  of  the 
witnesses,  and  a  member  of  the  Society  proved  the 
forms  observed  to  be  those  usually  considered  as 
necessary  to  marriage  amongst  Quakers. 

The  proof  was  received  without  objection,  and 
the  plaintiff  obtained  a  verdict  and  damages. 

Scarlett  A.  G.  and  Bruce  for  the  plaintiff. 
Brougham  for  the  defendant. 


See  Roper's  Law  of  Husband  and  Wife,  edited  by  Mr. 
Jacobf  vol.  2.  p.  462.  et  seg.,  where  the  history  and  validity  of 
Quaker  marriages  is  ably  traced  and  discussed  in  a  note  by 
the  editor.  It  seems  that  the  present  is  the  first  case  in  which 
such  a  marriage  has  been  judicially  allowed,  since  the  case  of 
Morris  v.  Miller,  4  Burr.  2057.  established  that  proof  of  an 
actual  marriage  is  necessary  to  sustain  the  action. 
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Guildhall, 

The  title  of 
three,  claim- 
ing as  exe- 
cutors, u  well 
evidenced  by 
the  probate 
granted  to  one 
only,  of  the 
will  appoint- 
ing them  all. 

in  an  action 
for  an  injury 
to  the  plain- 
tiflfs  pre- 
mises, in  con- 
sequence of 
the  pulling 
down  of  the 
defendant's 
house  ad- 
joining, the 
plaintiff  may 
recover  da- 
mages for  any 
injury  actually 
caused  by  the 
neglieence  of 
the  defendant, 
although  he 
has  not  him- 
self used  those 
precautions 
which  it  was 
his  duty  to 
adopt  against 
such  injury. 


WALTERS  and  Others  v.  PFEIL. 

Case,  for  an  injury  alleged  to  be  done  to  the  re- 
versionary interest  of  the  plaintiffs  in  some  houses, 
by  the  negligent  manner  in  which  the  defendant 
pulled  down  a  house  of  his  own  adjoining  them. 

The  plaintiffs  were  entitled  to  the  property, 
which  was  leasehold,  as  executors  of  one  J.  S. 
To  prove  their  title  they  produced  the  probate  of 
the  will  of  J.  S.f  which  w^as  granted  to  one  of  them 
only,  liberty  being  reserved  to  make  the  like  grant 
to  the  two  other  executors. 

The  Attorney  ^General  for  the  defendants.  This 
evidence  is  insufficient.  Executors  may  indeed 
do  many  things  pertaining  to  their  office  before 
obtaining  probate :  they  may  be  impleaded  as  exe- 
cutors, and  they  may  deal  with  the  property  of  the 
testator ;  but  there  is  one  thing  which  they  cannot 
do,  and  that  is,  the  bringing  of  an  action  :  for  in  an 
action  by  them,  the  probate  is  the  only  proof  of 
their  title.  Till  they  obtain  probate,  therefore,  they 
can  bring  no  action :  and  here  two  of  them  have 
never  applied  for  it 

Brougliam  for  the  plaintiffs.  Executors  derive 
their  title  from  the  will,  and  differ  in  that  respect 
from  administrators.  They  cannot  indeed  prove 
their  title  except  through  the  probate,  because  the 
probate  is  the  only  admissible  evidence  of  the  vali- 
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dity  of  a  will  of  personal  property  :  but  when  the  1829. 

yalidity  of  the  will  is  established,  the  will  makes  WALXERii 

them  executors.   In  this  case,  probate  is  granted  to  and  Others 

one  of  the  plaintiffs :  that  shews  the  will  to  be  good  j  ppkIl. 
and  looking  to  its  contents,  it  makes  the  three 
plaintifis  executors. 

The  Attorney-General.  The  plaintiffs  here  claim 
merely  as  executors,  and  they  can  do  so  only  by 
having  obtained  probate.  This  principle  was  esta- 
blished in  Wankford  v.  WanJfford,  1  Salk.  299. 

Lord  Tenterden  C.  J.  (reading  out  of  Selxvi/n*s 
Nisi  Prius).  "  It  is  a  general  rule  that,  if  there 
are  two  or  more  executors,  and  one  proves  the 
will,  they  must  all  join  in  bringing  actions :  and  if 
they  do  not,  the  defendant  may  plead  in  abatement, 
that  there  are  other  executors  living  not  named. 
In  this  plea  it  is  not  necessary  to  aver  that  the  exe- 
cutors not  named  have  administered ;  because  they 
may  administer  at  their  pleasure.  And  this  rule, 
viz.  that  all  the  executors  shall  join,  holds  even 
where  some  of  them  refuse  before  the  ordinary ; 
because  the  refusing  executors  may  come  in  at  any 
time,  and  administer,  notwithstanding  their  refusal, 
either  during  the  lives  of,  their  co-executors  who 
have  proved,  or  after  their  death.'*  (a) 

Campbell.  The  cases  referred  to  in  that  passage 
are  of  actions  brought  by  the  executors,  in  their 
representative  capacity :  in  the  present  case,  they 
must  shew  themselves  entitled  to  the  property. 

(a)  Page  784.  6th  edit. 
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1829.  Lord  Tenterden  C.  J.     So  they  do:  the  will 

\valtfrs  ^'^titles  them.     The  only  reason  for  their  being  all 

and  Others  obliged  to  join  in  any  case,  is  because  they  all  have 

PtkIl.  the  property,  (a) 

The  evidence  in  the  case  proved  that  the  plaintiffs, 
or  their  tenants,  had  neglected  to  take  any  precau- 
tions, by  shoring  up  their  houses  within,  or  in  any 
other  way,  against  the  effect  of  pulling  down  the 
defendant's  house  adjoining  ;  and  it  appeared  that 
this  might  have  been  so  done,  that  this  accident 
would  not  have  happened.  There  was  also  evidence 
to  shew  that  the  accident  was  owing  to  the  bad 
foundations  of  the  houses  of  the  plaintiffs ;  and  that 
all  due  care  was  taken  by  the  defendant's  work- 
men, in  pulling  down  his  house,  to  secure  those  ad- 
joining. On  this  part  of  the  case  however  there 
was  contradictory  evidence;  some  witnesses  saying 
that  no  precautions  were  taken  by  them,  but  that, 
on  the  contrary,  the  demolition  was  carried  on  in 
the  manner  most  injurious  to  the  adjoining  houses, 
and  that  this  was  the  cause  of  the  injury. 

Lord  Tenterden  C.  J.,  in  summing  up,  said,  — 
It  is  now  settled  that  the  owner  of  premises  ad- 
joining those  pulled  down  must  shore  up  his  own 
in  the  inside,  and  do  every  thing  proper  to  be  done 
upon  them  for  their  preservation.  That  has  not 
been  done  here;  and  it  seems  that  if  it  had  been,  it 
would  have  given  security.  Still  the  omission  does 
not  necessarily  defeat  the   action ;  if  the  pulling 


(a)  See  Pinnet/  v.  Pinncyy  8  B.  &  C.  335. 
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down  be  irregularly  and  improperly  done,  and  the 
injury  is  produced  thereby,  the  person  so  acting 
may  be  liable  for  it,  although  the  owner  of  the 
house  destroyed  may  not  have  done  all  that  he 
ought  for  his  own  protection.  If  therefore  you 
think  that  the  house  of  the  defendant  was  pulled 
down  in  a  wasteful,  negligent,  and  improvident 
manner,  so  as  to  occasion  greater  risk  to  the  plain- 
tiflS  than  in  the  ordinary  course  of  doing  the  work 
they  would  have  incurred,  then  I  think  the  defen- 
dant liable  to  make  compensation  for  the  conse- 
quences of  his  want  of  caution :  if  you  think  that 
fair  and  proper  caution  was  exercised,  then  the 
defendant  will  be  entitled  to  a  verdict. 

Verdict  for  the  defendant. 


1829. 


Walters 
and  Others 

V, 

Pfkil. 


Brougham  F.  Pollock  and  F.  Kelly  for  the  plain- 
tiffs. 

Scarlett  A.  G.  Campbell  and  Corny n  for  the  de- 
fendant. 


See  Bradley  v.  Waterhouse^  sup.  154.  Vanderplank  v.  Miller , 
4up.  169.  Whiimore  y.  Wilks,  sup,  214.;  in  all  which  cases 
it  was  considered  that,  althoagh  the  defendant  had  not  been 
without  fault,  yet  the  plaintiffs,  having  themselves  been  in  fault 
also,  were  not  entitled  to  recover.  Other  instances  of  the  same 
principle  may  be  found  in  Bli/ih  v.  Topham^  Cro.  Jac.  158. 
Brock  V.  Copelandy  1  Esp.  203.;  and  especially  in  the  judgments 
of  Dallas  J.  and  Gibbs  C.  J.  in  Deane  v.  Clayton,  7  Taunt,  489. 
There  is,  at  first  sight,  some  apparent  inconsistency  between 
those  cases  and  the  principle  adopted  by  Lord  Tenterden  in  the 
principal  case ;  but  this  seems  reconcileable  on  a  little  con- 
sideration. In  all  the  cases  referred  to,  the  injury  com- 
plained of  would  have  had  no  existence  whatever  had  it  not 
been  for  the  conduct  of  the  plaintiff.  In  Bradley  v.  JVaterhouse, 
the  jury  found  that  the  parcel  was  chosen  for  depredation  in 
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1829*        consequence  qf  the  partial  disguise  adopted  by  the  plaintiff:  in 

"  -       '       Vanderplank  v.  Miller^  no  collision  at  all  would  have  taken 

Waltebs      place  if  the  plaintiff's  vessel  had  been  properly  managed :  in 

^^  Whitmore  v.  fVilks,  the  clerk  would  never  have  received  the 

Pfeil.  sums  m  question,  unless  the  trustees  had  improperly  given  him 
the  authorities  which  he  abused :  and  in  the  other  cases,  the 
injuries  complained  of  could  never  have  occurred  at  all,  except 
in  consequence  of  the  presence  of  the  person  or  animal  injured 
where  he  ought  not  to  be.  In  all  those  cases  therefore,  the 
pUuntifl^  although  his  injury  might  be  aggravated  by  the  mis- 
conduct of  the  defendants,  or  although  in  some  instances,  as  k 
Vanderplank  v.  Miller^  that  misconduct  was  also  necessary  to 
occasion  it,  would  have  received  no  damage  if  he  had  not 
himself  been  guilty  of  misconduct.  In  the  present  instance,  on 
the  contrary,  it  might  well  be  that  the  conduct  of  the  defendant 
was  such,  that  no  care  on  the  part  of  the  plaintifl^  or  at  least 
not  that  ordinary  care  which  alone  the  defisndant  could  require 
from  him,  would  have  secured  him  from  some  injury,  though 
the  amount  of  the  injury  was  mainly  owing  to  his  own  mis- 
conduct. He  would  therefore  be  entitled  to  some  compensa- 
tion ;  though  the  exact  principle  on  which  its  amount  ought  to 
be  assessed  may  admit  of  some  doubt.  In  the  principal  case, 
though  there  was  a  question  of  fact  for  the  jury,  the  evidence 
pointed  very  strongly  to  the  conclusion  that  the  injury  was. 
entirely  attributable  to  the  fault  of  the  plaintiffs :  and  Lord 
Tenterdenf  who  summed  up  strongly  in  favour  of  the  defendants 
on  that  ground,  appeared  not  to  find  it  necessary  to  give  any 
directions  to  the  jury  as  to  the  principle  on  which  they  should 
estimate  the  damages,  if  they  found  a  verdict  for  the  plaintifi* 
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FLINN,  Assignee  of  KRUM,  an  Insolvent  Debtor,    Guildhall, 

i;.TOBIN.  '"^'''- 


Assumpsit  on  a  policy  of  insurance  on  the  ship  It  is  no  de- 
Andromache.  ^"J=«„'«„  - 

The  defence  arose  on  an  alleged  misrepresent-  policy  of  in- 
ation.     It  was  stated  on  the  part  of  the  defendant,  amisrepre- 
that  the  first  underwriter  on  the  policy,  on  being  m^'JJf^h^*** 
asked   to   effect  an  insurance   on  the  ship,  had  cargo  with 
enquired  what  cargo  she  was  to  take,  and  on  being  ]Jiip*^was  to 
told  that  she  was  to  have  a  cargo  of  rock  salt,  had  ?*   y/"'"l* 
refused  to  insure  her,  considering  th-at  a  very  dan-  in  fact,  that 
gerous  and  laborious  cargo  for  a  vessel  of  her  [nSu^aSe^" 
quality:  that  the  broker  had  then  gone  away  to  make  defendant  to 

sisntheDoncy 

further  enquiries,  and  returned,  stating  that  she  unless  the 

would  only  take  fifty  or  sixty  tons  of  rock  salt,  £oStu. 

which  would  put  her  in  light  ballast  trim :  and  that  duientlymade. 

the  underwriter  had  then  consented  to  insure  her. 

The  precise  date  of  this  representation  was  not 

fixed,  though  some  evidence  was  given  with  a  view 

to  shew  that  it  was  made  on  the  day  on  which  the 

policy  was  signed.     The  ship  sailed  the  day  after 

the  policy  was  signed,  with  a  cargo  of  160  tons  of 

rock  salt,  being  a  ftill  and  very  heavy  cargo  ;  and 

was  lost.     It  appeared  in  evidence  on  the  part  of 

the  plaratifi^  thdt  ^^M^hters  of  the  ship  had 

i^uirti||^j^a^^  a  ship-builder  that  she 

ifiras  filt  to  carry  such  *a\  cargo  as  that  shipped  on 

bMrd'her,  and  had  r^suaived  a  certificate  that  she 

^^irii^  Vflt  to  carry  a  cargo  of  rock  salt;"  and  that 
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1829.  ^  this  certificate  was  given  several  days  before  she 
sailed :  and  some  evidence  was  given,  tending  to 
shew  that  it  was  communicated  to  the  first  under- 
writer before  he  signed  the  policy,  and  that  no 
other  representation  was  made  as  to  the  cargo. 

The  Attorney-General  for  the  plaintiff,  besides 
contending  that,  on  the  evidence,  the  representation 
relied  on  by  the  defendant  had  never  been  made, 
argued  that,  assuming  it  to  have  been  so,  it  was 
immaterial.  The  misrepresentation  of  facts  which 
have  already  occurred  often  furnishes  a  defence ; 
but  a  statement  with  respect  to  facts  which  are 
hereafter  to  happen  is  properly  matter  of  contract 
and  stipulation ;  and  if  so,  it  must  be  inserted  as 
such  in  the  policy,  if  the  underwriter  is  to  rely 
upon  it.  Thus,  suppose  the  case  of  an  insurance 
on  a  ship  from  China,  and  that  a  statement  is  made 
that  she  is  expected  to  sail  by  the  l^toi  Augnsty  or 
to  touch  at  the  Cape ;  if  she  does  not  sail  till  the 
2d,  or  does  not  touch  at  the  Cape,  it  is  no  answer 
to  an  action  on  the  policy.  If  the  underwriter 
wishes  to  insist  on  these  circumstances,  he  must 
have  a  warranty  that  the  ship  shall  sail  by  August 
1st  inserted  in  the  policy,  or  have  the  voyage 
described  as  a  voyage  via  the  Cape:  and  then,  and 
not  otherwise,  the  departure  from  these  conditions 
will  discharge  him  from  his  responsibility. 

Brougham  for  the  defendant  contended  that 
there  was  a  material  misrepresentation  in  this  case. 
It  is  by  no  means  clear,  even  if  the  distinction 
taken  between  the  representation  of  a  past  and  a 
future  event  can  be  supported,  that  this  did  not 
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come  under  the  former  class ;  for  if  the  represeiyt-  1829. 
ation  were  made  on  the  day  before  the  ship  sailed, 
her  cargo  was  probably  all  on  board  at  the  time, 
and  so  the  representation  would  be  of  her  then  exist- 
ing load.  But  the  defendant's  right  to  avail  himself 
of  this  defence  does  not  depend  on  any  such 
refined  construction.  The  principle  on  which  mis- 
representation excuses  him  is  this,  that  he  ought 
not  to  be  held  to  the  performance  of  a  contract 
into  which,  had  he  known  the  true  circumstances 
of  the  case,  he  would  not  have  entered.  In  this 
case  he  would  not  have  done  so;  for  the  first 
underwriter  did  in  fact  refuse  to  insure,  until  he 
was  told  that  the  cargo  of  rock  salt  would  not 
exceed  fifty  or  sixty  tons.  It  is  no  answer  to  this 
to  say  that  he  saw  a  certificate  of  the  fitness  to 
carry  a  full  cargo,  even  if  he  did  see  it :  he  had 
the  right  to  exercise  his  own  judgment;  and  the 
inducement  to  him  to  insure  might  have  been  the 
expectation  that  she  was  going  with  a  light  cargo, 
although  declared  fit  for  a  full  one. 

Lord  Tenterden  C.  J.,  in  summing  up,  said ; 
I  think  the  defendant  in  this  case  will  not  be 
entitled  to  a  verdict,  unless  he  satisfy  the  jury  that 
there  was  a  fraudulent  misrepresentation  of  the 
cargo  which  the  Andromache  was  to  carry;  If  he 
does  so,  the  plaintiff  cannot  recover :  but  the  mere 
fact  of  a  misrepresentation,  without  fraud,  will  not 
be  enough  to  prevent  the  plaintiflfs  recovering ;  for 
the  contract  between  the  parties  is  the  policy,  which 
is  in  writing,  and  cannot  be  varied  by  parol.  No 
defence  therefore  which  turns  on  showing  that 
the  contract  was  different  from  that  contained  in 

c  c 


1570 
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the  policy,  can  be  admitted  :  and  this  is  the  effect 
of  any  defence  turning  on  the  mere  fact  of  mis- 
representation, without  fraud.  If  however  fraud 
was  practised  to  induce  the  defendant,  or  the  first 
underwriter,  to  sign  the  policy,  no  signatures  so 
obtained  can  be  binding.  The  question  therefore 
is,  whether  you  think  there  was  any  wilful  and 
fraudulent  misrepresentation  made,  for  the  pur- 
pose of  getting  the  policy  signed :  if  you  are  of 
that  opinion,  you  will  find  for  the  defendant ;  if  not, 
for  the  plaintiff. 

Verdict  for  the  plaintiff 

Scarlett  A.  G.  and  Alderson  for  the  plaintifi*. 
Brougham  and  Patteson  for  the  defendant. 


Guildhall,    ABELL  and  Others,  Assignees  of  DANIELL,  a 
^"^^  *'•  Bankrupt,  v.  DANIELL. 

Whereatenk-  jissuMPsiT  for  money  had  and  received. 

habit  of  sup.        The  defendant,  who  was  the  son  of  the  bank- 

wffmoney^"  Tupt,  was  between   twenty-one   and    twenty-two 

to  pay  his 
bills,  gave  him 
SOCV.for  tliat 
purpose  just 
before  he 
stopped  pay- 
ment, bemg  at 
the  time  in- 
solvent, but 
not  expecting 

to  become  bankrupt:  Held,  that  the  question  for  the  jury  in  an  action  by  his 
asngnees  against  the  son  to  recover  that  money  is,  whether  it  was  given  in  the  ordinaty 
course  of  maintaining  the  son,  or  as  a  fraudulent  preference  of  the  son  over  the  credit- 
ors, made  in  contemplation  of  insolvency.  Such  gift  of  money  is  not  within  the 
6G.4.  c.  16.  s.  73. 


years  of  age,  not  in  business,  and  entirely  main- 
tained by  his  father,  who  used  from  time  to  time 
to  give  him  sums  of  money  for  the  purpose  of  dis- 
charging his  bills.  Before  the  time  of  the  bank- 
ruptcy he  had  made  repeated  applications  to  his 
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father  for  money  for  this  purpose^  but  had  not  ob-       1829. 
tained  any  till  November  10. 1825,  when  his  father,     ^  Abell  ' 
who  had  on  that  day  sold  some  East  India  stock,    and  Othebs 
which  was  all  his  immediately  disposable  property,     Daniell. 
gaVe  him  200/.,  part  of  the  proceeds  of  the  sale* 
The  bankrupt  had  failed  to  meet  some  biUs  which 
became  due  on  the  7th ;  on  the  10th  he  stopped 
payment;  and  on  the  12th  he  proposed  a  composi- 
tion of  small  amount  (4^.  in  the  pound)  to  his  cre- 
ditors.    At  the  time  of  the  stoppage  he  knew  of 
his  insolvency,   but  hoped  to  be  able  to  make  a 
composition  with  his  creditors,  and  to  continue  his 
bilsiness  :  at  that  time  he  did  not  expect  to  become 
bankrupt.  A  commission  of  bankruptcy  was  issued 
against  him  in  December  1825,  under  which  the 
plaintiffs  were  chosen  assignees  ;  and  they  brought 
this  action  to  recover  the  200/.  paid  to  the  defend- 
ant under  the  circumstances  above  stated. 

The  Attomey-Generalj  in  addressing  the  jury 
for  the  defendant,  contended  that  the  action  could 
not  be  maintained.  There  is  no  clause  in  tHe 
bankrupt  act  which  avoids  such  a  gift; :  the  6  G.  4. 
c.  16.  s.  73.  is  confined  to  conveyances  of  lands 
and  goods,  the  delivery  of  securities,  and  the  assign- 
ment of  debts ;  and  it  has  been  repeatedly  held 
on  the  corresponding  provisions  of  the  former  sta- 
tutes, that  a  gift  of  money  was  not  within  them. 
Ex'parte  Shorland,  7  Ves.  88.  Kensington  v.  Chant- 
lery  2  M.  &  S.  36.  (a)  What  objection  then  can  be 
made  to  the  transaction  ?  especially  in  such  a  case 
as  this,  where  the  donor  did  not  at  the  time  expect 


{a)  See  also  Ex  parte  Smith,  1  Ro.  By.  Ca.  210. 
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to  become  bankrupt,  and  where  the  gift  was  only 
made  in  the  usual  course  of  supplying  his  son,  and 
not  made  at  all  till  after  repeated  applications. 

Lord  Tenterden  C.  J.  in  summing  up  to  the 
jury  said,  the  question  in  this  cause  is,  whether  this 
SOO/.  was  given  to  the  defendant  by  the  bankrupt 
as  a  fraudulent  preference,  in  contemplation  of 
insolvency.  If  it  were,  although  the  words  of  the 
section  referred  to  do  not  apply  to  such  a  case,  and 
although  it  may  not  have  been  done  strictly  in 
contemplation  of  bankruptcy,  yet,  being  founded  in 
fraud,  the  transaction  cannot  be  supported,  and  the 
assignees  may  maintain  this  action.  The  question, 
therefore,  will  be  this :  Whether  this  sum  was  given 
by  the  bankrupt  to  his  son  in  the  ordinary  course 
in  which  he  maintained  him,  in  which  case  it  will 
not  be  recoverable  back  ;  or  whether  it  was  given 
for  the  purpose  of  securing  an  advantage  to  the 
defendant  over  the  creditors,  and  with  a  view  to 
benefit  him  at  their  expense,  in  which  case  the 
verdict  must  be  for  the  plaintiffs. 

Verdict  for  the  defendant 

F.  Pollock  and  R.  V.  Richards  for  the  plaintiffi. 

Scarlett  A.  G.  Gurney  and  Lumley  for  the  de- 
fendant. 
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ADAMS  V.  SANDERS.  Goiidhaix, 

Oct.  S3. 


A 


8SUMPSIT  on  a  policy  of  insurance,  for  a  partial  The  produo 

tion  by  the 
*^^^  assured  of  a 

When  the  policy  was  produced,  it  appeared  that  CTsuraiKe, 
an  adjustment  at  80  per  cent,  was  indorsed  upon  it,  T^^^  «"  »^- . 
and  that  a  pen  had  been  drawn  through  the  defend-  and  the  name 
anlfs  name  subscribed  to  the  policy.  Some  evidence  ant^^^'off 
was  given  on  the  part  of  the  plaintiff  to  show  that  the  policy  it- 
the  adjustment  had  been  improperly  made,  and  was  prove  thep^y- 
not  binding  upon  him  ;  but  Lord  Tenterden  C.  J.  ."^'^^  ^J"" 
considered  the  evidence  insufficient  to  entitle  him  jmted. 
to  disturb  it. 

The  Attomey'-General  then  argued  thai  the  plains 
tiff  had  made  out  no  case  at  all  j  for  the  defendant 
was  only  liable  to  the  amount  of  the  adjustment;  and 
the  production  of  the  policy  with  that  adjustment 
upon  it,  and  the  defendant's  name  struck  off  the 
policy,  proved  that  the  amount  of  that  adjustment 
had  been  paid. 

Lord  TenterdeK  C.  J.  held  the  evidence  insuffi- 
cient to  prove  that  the  amount  had  been  paid ;  saying 
that  he  had  often  known  it  to  happen  that  the 
name  was  thus  struck  off  a  policy  on  the  faith  of 
an  adjustment,  where  nothing  was  paid,  but  an 
arrangement  made  to  pay  at  a  future  time. 

Other  evidence  was  then  given  of  the  payment 
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of  the  30  per  cent.^   and   the   defendant  had  a 
verdict. 

Campbell  and  Wightman  for  the  plaintiff. 
Scarlett  A.G.  and  Patteson  for  the  defendant 


See  Reyner  v.  HaUf  4?  Taun.  725. 


GiTlLDHALL, 
Oct.  S4. 


BROWN  V.  CAPEL  and  Another. 


The  Stat. 

47  G.  3.  se88.8. 

C.  68.  8.  29. 
provides, 
that  all  con- 
tracts for  the 
sale  of  coals 
at  the  London 
coal  market 


Assumpsit  for  coals  sold  and  delivered. 

By  the  statute  4/7  G.  3.  sess.2.  c.68.  s.  S9.f  all 
contracts  for  coals  between  buyer  and  seller  at  the 
coal  market  in  London  are  to  be  fairly  entered, 
with  the  conditions  thereof  and  the  price  of  the 
coals,  in  a  book  to  be  kept  by  the  factor,  subscribed 
bjlhibu^/"^  by  the  buyer  and  the  factor  with  their  names  at 
andthefactor;  full  length ;  "  and  a  true  and  perfect  copy  of  such 

that  the  factor  ,  •  ,        ,  j.i.  n         i  i 

shall  deliver  a  bargam  or  Contract,  and  the  price  of  such  coals, 
conttaatothe  ^^^^^  ^®  delivered  by  such  factor  to  the  clerk  of 
clerk  of  the  the  Said  market  within  one  hour  after  the  close  of 
Saithe'cterk  ^^^  market  on  that  day ;  and  every  such  copy 
shaU  enter  it    ghall   be   by   such    clerk   entered   in    a  book   or 

m  a  book.  %  i  n  i  ••  rr^ 

The  32d  sec  books  to  be  kept  tor  such  purpose.  The  section 
wich™ntries  ^^^^  procccds  to  provide  for  the  power  of  inspect- 
**  evidence  in  ing  such  books ;  and  imposes  penalties  on  the  buyer, 

all  cases  suits 

and  actions  Mf  he  docs  uot  sigu  the  coutract  in  the  manner  pre- 
thiM  *^ne"m  scribcd ;  on  the  factor,  if  he  does  not  make  the 

pursuance  of 

this  act  :'*  Held,  that  the  production  of  such  an  entry  of  a  contract,  purportiiu  to  be 
signed  by  the  buyer  and  factor,  is  not  evidence  of  the  sale,  in  an  action  brought  Tor  the 
pnoe  of  the  coals,  unless^the  buyer  be  proved  aHunde  to  have  signed  the  contract. 
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requisite  entries,  and  deliver  the  copy  required; 
and  on  the  clerk  of  the  market,  if  he  fails  to  enter 
the  contract  in  his  book,  and  to  allow  the  proper 
inspection  of  that  book. 

By  the  32d  section,  "  All  entries  made  by  the 
clerk  of  such  market  in  such  book  or  books,  in 
pursuance  of  the  directions  of  this  act,  shall  be 
evidence  in  all  cases,  suits,  and  actions,  touching  or 
concerning  any  thing  done  in  pursuance  of  this 
act'' 

The  property  in  the  coals,  and  their  delivery,  was 
admitted ;  and  the  only  question  was  as  to  the 
time  of  payment.  The  coals  in  question  were  sold 
to  the  defendants  by  Butcher ^  a  coal-factor ;  and 
a  paper  was  delivered  by  him,  as  a  copy  of  the 
contract  of  sale,  to  the  derk  of  the  market,  who 
duly  entered  it  in  his  book.  The  entry  was  of  a 
contract  purporting  to  be  regularly  signed  by  the 
defendants  and  by  Butcher.  The  Attomey-Gaieral 
proposed  to  read  this  as  evidence  of  the  contract 


1829. 

> — .^-^ 

Bbown 

V, 

Cafel  and 
Anothes. 


Gumey  objected  that  there  was  nothing  to  fix 
the  defendants  with  this  contract.  Nothing  is 
produced  signed  by  them ;  and  by  the  statute 
the  buyer  and  seller  must  sign  for  the  contract 
to  be  valid.  The  copy  on  which  the  entry  is 
made  is  furnished  by  Butcher^  and  may  be  a 
mere  fabrication  of  his.  Against  him  it  would 
be  evidence ;  but  not  against  the  defendants,  who 
are  strangers  to  it  The  32d  section  only  makes 
the  entry  evidence  with  respect  to  matters  done  in 
pursuance  of  the  act ;  and  this  is  not  such,  unless 
the  contract  were  signed  by  the  defendants.  That 
fact  therefore  must  be  proved  independently. 
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The  Attorney-General  for  the  plaintiff.  On  that 
construction  the  clause  has  no  meaning;  for  if 
every  thing  done  must  be  proved,  to  bring  the  case 
within  the  clause,  the  case  is  established  before  the 
clause  can  begin  to  operate.  This  is  absurd  ;  and 
it  is  evident  from  s.  28.,  which  repeals  a  former 
statute  which  contained  other  provisions  in  pari 
materidy  for  which  these  are  substituted,  that  such 
was  not  the  intention  of  the  legislature.  The  effect 
of  the  statute  is  to  make  the  book  of  the  clerk  of 
the  market  primd  facie  evidence  for  all  purposes : 
it  is  an  entiy  made  under  the  authority  of  the  act, 
by  a  person  bound  to  make  it ;  and  his  duty,  and 
that  of  the  factor  to  deliver  a  copy  of  the  contract, 
and  of  the  buyer  as  well  as  the  factor  to  sign  the 
contract,  are  dl  enforced  by  penalties.  It  must  be 
presumed  that  what  is  thus  prescribed  to  be  done, 
is  done  regularly.  It  may  indeed  be  admissible  for 
the  defendants  to  prove  that  the  contract  entered 
in  the  book  was  not  the  true  one  ;  but  the  evidence 
of  the  book,  if  not  conclusive,  at  least  proves  primd 
facie  the  terms  of  the  contract 


Lord  Tenterden  C.  J.  I  am  very  strongly  in- 
clined  to  think  the  book  not  evidence  for  the  purpose 
for  which  it  is  offered.  The  32d  section  is  not  in 
the  ordinary  language,  making  the  book  evidence  for 
all  purposes  ;  but  only  "  in  ail  cases  suits  and  ac- 
tions touching  or  concerning  any  thing  done  in  pur- 
suance of  this  act.**  If  this  be  understood  of  all 
suits  or  actions  brought^r  any  thing  done  in  pur- 
suance  of  this  act,  that  would  only  apply  to  those 
actions  in  which  a  period  of  limitation  is  fixed,  and 
other  protections  given,  by  ss.  153^  154.  j  of  which 
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this  is  not  one.  If  it  is  to  be  evidence  generally 
Q^all  matters  done  in  pursuance  of  this  act,  I  do 
not  see  how  it  appears  that  these  transactions  were 
done  so,  without  further  evidence.  I  will  how- 
ever receive  the  evidence,  and  give  the  defendants 
leave  to  move  to  enter  a  nonsuit. 

It  subsequently  appeared  that  the  terms  of  the 
real  contract  were  different  from  those  entered  in 
the  book ;  but  that  on  the  real  terms  there  was 
something  due  :  and  the  plaintiff  had  a  verdict  for 
that  sum,  without  any  leave  reserved. 

Scarlett  A.  G.  Campbell  and  Alderson  for  the 
plaintiff. 

Gwmey  and  White  for  the  defendants. 
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TENNANT  and  Others  v.  STRACH AN  and 

Others. 


OcU  24. 


Trover  for  certain  bills  of  exchange.  ^\  **  °°^  *"^ 

n>t  /♦  -n       *  cienl  ground 

The  defendants  were  the  assignees  of  Remtng*  for  the  post- 
ton  Stephenson  and  Co.  KSXf 

Before  the  cause  was  called  on,  F.  Pollock  for  J^J]^  '^°". 
the  defendants  applied  for  the   postponement  of  petent  by 

bankruptcy, 
has  had  his 
certificate  allowed  by  a  number  of  his  creditors  8u£&cient  to  enable  him  to  be  discharged 
on  a  particular  future  day,  and  that  he  is  not  lir  expectatioin  of  any  opposition  to  iu 
allowance  by  the  Lord  Chancellor. 

Billsof  exchange  were  deposited  with  bankers  before  their  bankruptcy,  and  handed  oyel* 
by  them  on  the  day  of  their  bankruptcy  to  A.  B.,  ^ho  received  the  proceeds  of  som« 
of  them,  and  handed  over  those  monies  and  the  remaining  bills  to  the  assignees  at 
aoon  as  they  were  appointed :  Held,  that  the  assignees  we^e  not  liable  in  trover  fyr 
the  bills  of  which  A.B.  received  the  proceeds. 

Demand  of  the  bills  having  been  made  ou  A.  B.,  but  the  assignees  having  received 
the  prooceds  of  some  of  them  before  any  demand  was  made  on  themselves :  Held, 
that  they  were  neverthelett  IxMe  in  trover  for  those  so  received. 
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TSNNANT 

and  Others 

9. 
SSA^HAN 

and  Othsm. 


the  trial,  on  an  affidavit  stating  that  one  of  the 
bankrupts  was  a  material  witness,  as  being  the 
party  who  received  the  bills  and  knew  the  manner 
in  which  they  were  to  be  applied ;  that  he  had  had 
his  certificate  as  a  bankrupt  duly  allowed  by  three 
fifths  of  his  creditors  in  number  and  value ;  that  he 
had  passed  his  last  examination  on  May  5th ;  that  he 
had  conformed  to  all  the  provisions  of  the  bank* 
rupt  law ;  and  that  he  fully  expected  the  aUowaiiQ^ 
of  his  certificate^ by  the  Lord  Chancellor,  as  sooQ  an 
the  due  time  for  his  obtaining  his  discharge  arrived^ 
By  Stat  6  G.  4.  c.  16.  s.  122.  the  bankrupt  would 
be  entitled  to  his  discharge  six  months  after  the 
date  of  his  last  examination  ;  and  as  the  six  mootbf 
will  expire  so  soon  as  Nov.  5th,  it  seems  unreason- 
able not  to  allow  the  delay,  for  the  purpose  of  put- 
ting into  the  box  the  only  witness  who  is  acquainted 
with  the  transaction. 


Lord  Tenterden  C.  J.  I  do  not  think  I  can 
interfere.  I  ought  at  least,  before  I  introduce  such 
a  novelty,  to  be  satisfied  that  the  witness  will  be 
producible  if  I  grant  the  indulgence  asked  for.  I 
cannot  say  that  he  will  be  so :  the  Lord  Chancel- 
lor may  refuse  to  allow  his  certificate,  or,  when  he 
gets  into  the  box,  he  may  refuse  to  release  his  sur- 
plus.    I  am  afraid  of  making  such  a  precedent. 

The  cause  then  proceeded.  It  appeared  that  the 
bills  had  been  sent  to  the  bankrupts  very  shortly 
before  their  bankruptcy ;  and  that  on  their  bank- 
ruptcy they  placed  them,  with  many  other  securities 
of  the  same  kind,  in  the  hands  of  Messrs.  Martin 
Stone  and  Co.  Messrs.  Martin  and  Co.  received 
the  amount  due  on  five  of  the  bills  before  the  de^ 
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FeDdants  were  chosen  assignees,  and  aflerwards  paid       1829. 
the  proceeds  of  those  bills  and  delivered  up  the     j^^^^ 
outstanding  bills  to  the  defendants.     Thie  plaintifi^  wsd  Otuxbi 
demanded  these  bilb  of  Messrs.  Martin  and  Co.    ^taZchah 
jirhHe  they  held  them,  and  of  the  defendants  after*  wiprHEif, 
watds,  and  both  refused  to  deliver  them.     Before 
my  demand  was  made  on  tjbie  defendants  them^. 
lelves,  they  had  received  thia  amount  due  on  scim^ 
3f  the  bills.  ' 

The  main  question  in  the  cause  respected  th^ 
footing  on  which  Messrs.  Remington  and  Co.  r^ 
ceived  the  bills:  the  plaintiflb  saying  th^  thisy 
received  |iiem  merely  as  depositaries;  the  defea* 
dants  that  they  had  discounted  them.  Besj4es 
this,  F.  Pollock  for  the  defendants  contended 
that  at  all  events  the  plaintifi  could  not  recover 
in  this  form  of  action  for  the  five  bills  paid  to  Messrs* 
Martin  and  Co.  At  that  time  the  defendants  had 
nothing  to  do  with  the  bills,  and  the  receipt  of  the 
money  paid  upon  them  would  be  no  conversion  of 
the  bills  by  them.  The  only  remedy  therefore  in 
respect  of  those  bills  would  be  by  an  action  for  money 
had  and  received.  The  same  remark  also  will  apply 
to  those  bills  of  which  the  amount  was  received  by 
the  defendants  before  the  demand  and  refusal;  for, 
as  holding  the  bills,  it  was  their  duty  to  present  them 
for  payment  The  same  doctrine  was  very  recently 
held  in  K.  B.  in  a  much  stronger  case,  where  the 
bills  had  got  into  the  hands  of  a  party  by  a  fraudu-^ 
lent  preference ;  yet  it  was  considered  that  the 
assignees,  who  had  not  demanded  them  before 
they  were  paid,  could  only  recover  as  for  money 
had  and  received. 
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1829.  Lord  Tenterden  C,  J.     In  that  case,   the  de- 

^j^^^^    fendants  had  no  reason  to  consider  the  plainti£b  as 

and  Othbbs  entitled  till  they  made  the  demand  j  for,  until  they 

Steachan     did  so,  it  was  uncertain  whether  they  would  dis« 

•Dd  Othees.   affirm  the  transaction  :   but  here,  if  the  transac* 

tion  was  one  of  deposit,  the  title  of  the  plaint^ 

was  complete  from  the  f^rst,  and.  they  had  used  all 

due  means  of  enforcing  it.    They  had  given  notice 

of  their  title,  and  demanded  the  bills ;  not,  indeed, 

from  the  assignees  in  the  first  instance,  for  they 

were  not  appointed  ;  but  from  the  then  holders  of 

the  bills.    They  could  do  no  more  than  they  did  j 

and  they  are  entitled  to  have  that  property  with 

which,  if  it  was  theirs,  the  assignees  unlawfully 

dealt.     As  to  the  five  bills  received  by  Messrs. 

Martin  and  Co.,  the  assignees  never  dealt  with 

them  as  bills,  and  they  cannot  be  made  liable  in 

,   this  action  by  the  mere  receipt  of  the  proceeds  of 

them. 

Verdict  for  the  plaintiffs  for  the  amount 
of  all  the  bills,  except  the  five  received 
by  Messrs.  Martin  and  Co. 

Scarlett  A.  G.  Campbell  and  Archbold  for  the 
plaintiffs. 

F.  Pollock  Alderson  and  Mtiule  for  the  defen- 
dants. 
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MITCHELL  and  Another  v.  BARING  and 

Others. 


Guildhall, 
October  ft6. 


jissuMPSiT  on  the  following  bill  of  exchange  :  —     a  foreign  biu 

of  exchange, 

"  Charleston,  18th  Juli/  1825.  S^^f."^: 

"  No.  281.  abletoorderio 

London,  and 

**  Exchange  for  500/.  sterling.  — Sixty  days  after  refused  ac- 
sight  of  this  first  of  exchange,  second  third  and  afterwards 
fourth  unpaid,    pay  to  Messrs.  Le  Hoy  Bayard  accepted  for 

M^        ^    r  J  ,y  a/  honour  in  Lon- 

and  Co.,  or  order,  in  London^  five  hundred  pounds  jbn.  When 
sterling,  value  received,  and  place  to  account  as 
advised  by  James  Butler  dough. 

"  To  Messrs.  Croxvder  Clough  and  Co., 

Liverpool. 

Indorsed,     "  Pay  Messrs.  W.  G.  Mitchell  and  Co., 

of  Glasgow,  or  order. 

"  Le  Roy  Bayard  and  Co. 


f> 


It  became  due, 
it  was  pre- 
sented, and 
protested  for 
non-payment 
at  Liverpool, 
where  the 
drawee  lived; 

SemUe^  that 
this  is  suffi- 
cient, and 
that  it  is  not 
necessary  to 
protest  it  in 
London  for 
non-payment. 

Semble,  that 

Mitchell  and  Co.  then  applied  to  the  defendants,  London  on 
who  were  the  correspondents  in  London  of  Messrs.  ^ouid^gene- 
Le  Roy  Bayard  and  Co.,  to   accept  the  bill  for  rally  have  been 

.1     •      t^  A  A  •  •        ^u        j'j  sufficient  also. 

their  honour.     After  some  enquiries  they  did  so.      The  accept- 
in  the  following  terms  :  —  ^^^^  ^^^^"^ 

in  these 
words—"  Ao- 
cq)ted  under  protest  for  honour  of  L.  B.  and  Co.,  and  will  be  paid  on  their  account 
{f  reguiarly  protested  and  refuted  when  due  z  "  Held,  that  presentment  at  Liverpool  was 
proper  and  necessary  under  thu  form  of  acceptance. 


The  bill  was  duly  presented  for  acceptance  to 
the   drawees,   and   protested  for  non-acceptance. 


■v' 
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.  1829.  "  Accepted  under  protest  for  honour  ofLeRoy 

Mitchell  Bayard  and  Co.,  and  will  be  paid  on  their  account 

and  Another  if  regularly  protested  and  refused  when  due. 

BAmiN«  "  Baring  Brothers  and  Co." 


V. 

ut: 
andOTHBis. 


On  November  1st,  when  the  bill  became  due, 
Mitchell  and  Co.,  who  were  merchants  at  Glasgow, 
presented  it  for  payment  at  Liverpool  tb  Messrs 
Crowder  Clough  and  Co.,  the  drawees,  who  had  no 
house  of  business  in  London  ;  but  they  had  stopped, 
and  payment  was  of  course  refused.  The  bill  was 
then  protested  at  LiverpooU  and  sent  up  to  the 
defendants  for  payment,  who  received  it  on  No^ 
vember  3d,  but  refused  payment,  on  the  ground 
that  the  protest  for  non-payment  should  have  been 
made  in  London. 

To  prove  this,  they  gave  evidence  from  many 
merchants  and  notaries  resident  in  London,  who 
stated,  that  their  constant  practice  on  such  a  bill 
was^  to  keep  it  in  their  hands  in  London,  and  on 
the  day  when  it  became  due  to  give  it  to  their 
notary,  who  drew  up  a  declaration  on  their  behalf 
that  they  had  not  received  any  funds  for  its  pay- 
ment or  been  apprised  of  any  place  in  London 
where  it  was  to  be  paid,  and  then  protested  the 
bill  in  London  for  non-payment  One  of  the  Wit* 
nesses  said  that  he  understood  the  practice  to  be, 
that,  before  the  protest,  the  bill  was  shown  {upofi 
the  Royal  Exchange,  that  any  person,  having  in* 
structions  to  pay  it,  might  come  thither  And  do  so. 
The  other  witnesses  however  expressly  ne^tived 
such  a  custom ;  though  some  of  them  said  that 
they  had  heard  of  such  a  practice,  but  considered 
it  as  entirely  obsolete.     In  answer  to  a  question 
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whether  they  gave  no  notice  to  the  drawee,  they       1829. 
said  that  they  considered,  after  the   drawee  had     |^^^* 
seen  the  bill  and  refused  to  accept  it,  it  was  his  andAnoTHKE 
business,  if  he  intended  to  pay  it,  to  intimate  to      Babing 
the  person  who  had  presented  it  that  he  intended  "°*  o«f*». 
to  do  so,  and  the  place  at  which  he  would  make 
the  payment ;  that  that  person,  if  he  had  nego- 
tiated the  bill,  was  to  communicate  that  intimation 
to  the  person  to  whom  he  had  negotiated  it ;  and 
that  if  the  holder  received  no  such  intimation,  he 
was  entitled,  without  further  enquiry,  to  protest 
the  bill  in  London  for  non-pa3rment.     The  common 
form  of  an  acceptance  for  honour  is  simply,  "  ac- 
'cepted  for  the  honour  of"  the  drawer  or  indorser, 
as  the  case  may  be,  without  saying  more. 

On  the  part  of  the  plaintiffi  two  witnesses  were 
produced  from  Liverpool^  who  stated  the  common 
practice  there  to  be,  when  a  bill  drawn  payable  in 
London  was  refused  acceptance,  and  protested  for 
tK)n-acceptance,  for  the  holder  again  to  present 
it  there  for  payment,  and  to  protest  it  for  non- 
payment there,  without  ever  sending  it  up  to 
London. 

Gumey  for  the  defendants,  besides  commenting 
on  the  superior  weight  of  the  evidence  adduced  on 
their  part,  said  that  theirs  was  the  most  reasonable 
custoin.  It  would  be  throwing  a  most  severe 
burden  on  the  acceptors  for  honour,  if  the  bill  were 
to  be  presented  for  payment  to  the  drawers  before 
protest ;  for  their  liability  might  be  vef|jr  seriously 
extended.  Suppose  the  case  of  a  bill  drawn  on  a 
house  stCalctUta^  refused  acceptance  by  them,  and 
returned  to  this  country,  and  accepted  here  for 
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and  Others. 
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1829.       honour  of  the  drawer ;  is  the  acceptor  to  be  held 
Mitchell     M^ble,  while  the  bill  is  again  sent  out  to  Calcutta 
and  Another  for  presentment  for  payment,  and  protest  there? 
Baiung      Before  he  receives  advice  of  the  protest,  he  may 
very  probably  have  lost  the   means  of  securing 
himself.     This  is  an  extreme  case^  but  the  prin- 
ciple is  the  same.     Liverpool  indeed  is  only  two 
days'  post  from  London  ;  but  the  delay  of  a  single 
day,  before  the  protest  in  London  can  be  made,  is 
fatal,  if  it  ought  to  be  made  when  the  bill  is  due ; 
just  as  a  delay  of  one  day  only  in  giving  notice,  is 
as  fatal  as  that  of  any  period  of  time. 

The  Attorney  General  for  the  plaintiffi.  The 
general  law  is,  that  the  presentment  to  the  drawee 
for  payment  or  acceptance  must  be  made  at  his 
domicile.  There  are  some  exceptions  :  as  where 
he  appoints  a  special  place  for  payment,  which  he 
has  not  done  here ;  or  where  his  place  of  resi- 
dence cannot  after  due  search  be  discovered,  in 
which  case  presentment  at  the  market-place,  or 
some  place  of  public  resort,  seems  to  be  allowable; 
and  the  same  law,  in  cases  where  the  drawee  is  un- 
known, is  found  in  Scarlett^  the  fijrst  book  written 
on  this  subject  in  the  English  language,  and  one 
of  much  authority  on  the  Continent  and  in  Scot- 
landj  though  little  known  here.  Here  there  was  no 
acceptance  regulating  the  place  at  which  payment 
was  to  be  made  ;  the  bill  therefore  should  have  been 
presented  to  the  drawees.  The  evidence  of  custom 
shows  nothing :  to  be  binding  at  all,  it  should  be 
universal ;  and  it  is  not,  for  the  evidence  clearly 
shows  the  practice  to  be  different  in  Liverpool 


AFTER  TRINITY  TERM,  10  GEO.  IV.  38S 

from  that  in  London.    The  most  therefore  that  it       1829. 
amounts  to  is  this ;  that  the  holder  of  a  bill,  pro>     Mitchell 
ceeding  in  London  in  the  manner  pointed  out,  andANoxHEm 
does  enough  to  secure  his  rights,  and  is  not  obliged      Baring 
to  send  the  bill  to  Liverpool:  not  that  a  person   ■^**^^™*"** 
living  at  Liverpool  or  elsewhere  is  obliged  to  send 
his  bill  up  to  London,  where  he  may  have  no  cor- 
respondent, to  get  it  protested  there.     I  am  not 
concerned  to    deny  that  by  custom  a  protest  in 
London  may  be  sufficient;  but  there  is  no  evi- 
dence to  show  that  such  a  protest  is  necessary. 

But  however  this  might  be  on  the  general  cus- 
tom, in  the  present  case  it  was  clearly  the  duty  of 
the  plaintifls  to  send  the  bills  for  payment  to 
Liverpool;  for  the  defendants  were  not  content  to 
accept  in  the  general  form,  but  subjoined  the  ex- 
press condition,  "  if  refused  when  due."  A  protest 
in  London,  according  to  the  evidence  of  the  cus- 
tom, requires  no  refusal  to  ground  it :  but  the 
defendants  say  the  bill  must  be  refused  when  due; 
they  wish  to  take  the  chance  of  payment  then, 
and  only  to  be  liable  if  presentment  is  duly  made. 
Surely  that  must  be  made  where  the  drawees  re- 
side, and  not  in  London  where  they  have  ap- 
pointed no  place  for  payment,  and  where  con- 
sequently there  is  no  chance  of  obtaining  it. 

Lord  Tenterden  C.  J.  Independently  of  the 
particular  terms  of  this  acceptance,  the  only  ques- 
tion would  be,  whether  the  protest  ought  to  be  made 
in  London  or  at  Liverpool.  If  there  be  any  gene- 
ral  and  uniform  usage  requiring  that  the  protest 
should  be  made  in  London  on  the  maturity  of  the 
bill,   the  defendants  would  not  be  liable:  but  if 
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1829.       there  be  none  such,  this  case  must  follow  the  gene- 

MiTCHELL    ^^  ^"'®  ^^^  *^^  presentment  is  to  be  made  at  the 
and  Anothee   domicile  of  the  drawee.  The  whole  evidence  given 

to  show  the  necessity  of  a  presentment  in  London 
is  given  by  persons  resident  in  London^  and  amounts 
only  to  this;  that  a  holder  resident  in Xo/26fon  does 
enough  if  he  protest  the  bill  in  London :  it  no- 
where states  that  a  holder  living  elsewhere  must 
send  the  bill  to  London  for  protest ;  and  at  Liver- 
pooly  a  protest  there  is  considered  as  sufficient  It 
seems  to  me  therefore, —  but  that  question  is  for  the 
jury,  —  that  there  is  no  evidence  to  show  that  the 
plaintiffs,  living  at  GlasgoxOy  could  not  by  the  custom 
make  a  good  protest  at  Liverpool :  and  that  is  the 
question,  not  whether  they  could  make  a  good  pro- 
test in  London.  So  it  strikes  me  on  a  common  ac- 
ceptance for  honour.  Here  however  the  defendants 
require  that  the  bill  shall  be  refused  when  due: 
it  cannot  be  refused,  unless  it  is  presented ;  and 
as  no  place  is  appointed  for  presentment  in  Lonr 
don  (for  the  notion  of  presentment  on  the  Royal 
Exchange  is  exploded),  that  presentment  can  only 
be  made  at  Liverpool.  If  the  presentment  is  there, 
the  protest  must  be  there  also;  and  the  case 
therefore  seems  to  me  clear  in  favour  of  the  plain- 
tiffs on  the  terms  of  this  particular  acceptance, 
even  if  there  be  any  difficulty  as  to  the  general 
rule  of  proceeding. 

Verdict  for  the  plaintifl^. 

Scarlett  A.  G.    Chitty   and   Tomtinson  for  the 
plaintiffs. 

Gumey  F.  Pollock  and  Dodd  for  the  defendants. 
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In  Michaelmas  Term,  Gumey  moved  for  a  new       ^^^9. 
trial,  repeating  the  arguments  used  at  Nisi  Prius^     Mitchell 
and  urging  also  that  it  was  of  much  practical  im-  •"^  Anothm 
portance  to  require  the  presentment  and  protest  to       Bamnq 
be  made  at  the  place  appointed  for  payment,  as 
the  value  of  tKe  bill  might   materially  depend  on 
the  place  where  the  payment  was  made ;  and  con- 
tending, with  reference  to  the  arguments  founded 
on  the  particular  form  of  the  acceptance,  that  the 
words  "refused  when  due'*  were  sufficiently  satisfied 
by  the  fact  that  the  drawee  then  failed  to  take  it  up. 

Lord  Tenterden  C.J.  There  is  no  weight  in 
the  argument  as  to  the  value  of  the  bill;  for  that 
will  depend  on  the  place  appointed  for  the  pay- 
ment,  not  that  where  the  payment  is  ultimately  re- 
fused. With  respect  to  the  other  questions,  I  thought 
the  general  effect  of  the  evidence  of  the  custom  to 
be  this :  that  if  the  party  lived  in  London^  he  was 
not  bound  to  send  the  bill  to  Liverpool  for  present- 
ment ;  but  that  if  it  were  sent  thither,  there  was 
nothing  to  show  that  a  presentment  there  was  in- 
sufficient. I  was  however  at  one  time  disposed 
to  leave  that  to  the  jury  as  a  mercantile  question  : 
but  they  seemed  to  entertain  much  doubt ;  and  it 
then  struck  me  that  the  words  of  this  particular 
acceptance  were  conclusive  in  favour  of  the  plain- 
tiffs. I  think  the  jury  ought  to  be  considered  as 
having  given  their  verdict  under  my  direction  to 
that  effect ;  but  I  see  no  reason  for  disturbing  it. 
There  could  be  no  refusal,  if  there  were  no  pre- 
sentment ;  and  no  place  being  appointed  for  pre- 
sentment in  London,  the  presentment  could  only 
be  made  at  the  domicile  of  the  drawee. 
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1829.  BaVley  J,    In  Williams  v.  Germaine^  7  B.  &  C. 

Mitchell     ^^'^  the  judgment  was  arrested  because  the  declar- 
andAMOTHEE  atioH  contained  no  averment  of  presentment  for 
Babino      payment    It  seems  necessary  therefore  that  some 
andOTBBBs.  attempt  should  be  made  to  obtain  payment.     In 
this  case  none  could  be  made  except  at  the  resi- 
dence of  the  drawee,  as  no  other  place  was  ap- 
pointed.    I  think   therefore  that  Liverpool  was 
the  proper  place  for  the  presentment ;  and  that  the 
course  suggested  of  presenting  the  bill  on  the 
Royal  Exchange^  or  nowhere,  is  not  proper. 

LiTTLEDALE  and  Parke  Js.  concurred,  on  the 
form  of  the  particular  acceptance  in  question,  say- 
ing that  there  could  be  no  refusal  if  there  were  no 
request  to  pay :  and  Littledale  J.  expressed  an 
opinion  that,  independently  of  the  form  of  this 
acceptance,  the  presentment  and  protest  at  Liver- 
pool  were  more  regular  than  a  protest  in  London  ; 
but  declined  giving  any  opinion  that  a  protest  in 
London  might  not  be  sufficient 

Rule  refused. 
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SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


NEWBERY  ».  ARMSTRONG.  1829. 

WESTMiMsnm; 

Assumpsit.  ^'^^• 

The  action  was  brought  on  the  following  agree-  An  agreement 

.  in  these 

ment :  —  ^ords :  « i 

.    n^     nir      *-   -^T      »  agree  to  be 

"  To  Mr,  J.  Newbernf.  security  to 

««  Sir,  —  I,  the  undersigned,  do  hereby  agree  to  \l^^  fn'thi^'' 
bind  myself  to  be  security  to  you  for  Mr.  John  employ  of  Mr. 
Corcoran^  late  in  the  employ  of  Mr.  Pearson^  for  ever(whaem 
whatever  (while  in  your  employ)  you  may  entrust  ^^^^  employ) 
him  with,  to  the  amount  of  50/.,  in  case  of  default  trust  him  with, 

in  case  of  de- 
fieuilt  to  make 
the  same  good  :"  discloses  a  suffident  considerildbtt,  and  is  bbding. 
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1829.       to   make   the   same   good.      Dated   this   10th   of 
iT"^'"^     March  1828. 

Newbery 

i;.  "  W.  Armstrong. 

Aamstbovo. 

Corcoran  failed  to  account  for  divers  sums, 
amounting  to  upwards  of  30/. ;  and  the  present 
action  was  brought  to  recover  that  deficiency. 

Taddy  Serjt.  for  the  defendant  objected  that 
the  action  could  not  be  maintained,  because  the 
consideration  did  not  appear  on  the  agreement 
This  was  determined  to  be  necessary  in  Wain  v. 
WarlterSy  5  East,  10.  ;  and  the  same  doctrine  has 
been  subsequently  established  by  Saunders  v.  Wake- 
^fieldy  4  B.  &  A.  595.,  and  Lees  v.  Whitcomb^ 
5  Bing.  34.  Now  here  there  is  no  consideration 
for  the  defendant's  promise,  unless  it  be  that  the 
plaintiff  was  bound  to  take  Corcoran  into  his  ser- 
vice :  but  this  does  not  appear  in  the  agreement, 
according  to  which  he  might  either  be  at  liberty 
not  to  do  so  at  all,  or  he  might  already  have  done 
so.  There  is  therefore  no  mutuality  in  the  written 
«  agreement,  and  it  consequently  is   not   binding. 

Lees  V.  TVhitcomb,  ib. 

TiNDAL  C.  J.  I  think  you  lay  down  your  rule 
too  largely.  The  written  agreement  must  show  the 
consideration,  but  it  need  not  show  "  mutuality.'* 
If  you  can  by  reasonable  construction  collect 
from  it  the  consideration,  it  is  enough.  In  this 
case  it  rather  appears  from  the  words  of  the  con- 
tract,  mentioning  Corcoran  as  lately  in  the  employ- 
ment of  another  master,  that  he  was  not  at  the 
time  of  its  date  taken  into  the  plaintiff's  service. 
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If  so,  it  is  clear  that  the  plaintiflfs  doing  so  was 
the  consideration  of  the  defendant's  promise ;  and 
if  by  fair  construction  we  can,  as  it  were,  spell  out 
from  the  contract  that  it  was  so,  it  is  enough* 
The  doctrine  contained  in  the  cases  referred  to 
has  been  carried  to  the  extreme  edge  of  the  law. 

Verdict  for  the^  plaintiff,  (a) 

Wilde  Seijt  and  F.  Kelly  for  the  plaintiff. 
Taddy  Serjt.  for  the  defendant. 
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1829. 
Newveby 

V, 

Abmstbono. 


The  defendant  afterwards  moved  to  enter  a  non- 
suit, but  the  Court  refused  the  rule.  See  tJ  Bing.  201. 


(a)   See  also  3  Br.  &  B.  14.  Jenkins  v.   Reynolds.    3  Br.  & 
B.  211.  Russell  v.  Moseley. 


ADJOURNED  SITTINGS  AFTER  TERM  IN  LONDON. 


PERRING  and  Another,  Assignees  of  WIDGER,    GoiLDHAtt, 
a  Bankrupt,  v.  TUCKER  and  SMERDON.  ^^'  ^^' 


Trover.     Plea,   not  guilty,  by  both  defendants  In  trover, 

•  ^:  w^  4.1 .  where  two  de- 

JOmtly.  fendante  de- 

Taddy  Sent,  appeared  for  Smerdon  ;  and  Tucker  ^^^^  ^y  ^^^ 

,    .  II-         1         1         11  1  same  attorney 

appeared  in  person,  and  claimed  to  be  allowed  to  and  in  the 
examine  witnesses  and  address  the  jury.  ^Tone^apT** 

pears  by  coun- 
sel, and  the  other  in  person,  the  coansel  only  is  entitled  to  address  the  jury^  but  both 
he  and  the  defendant  appearing  in  person  laay  croff-axamine  (he  witnesses. 
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1829.  Wilde  Serjt  objected,  on  the  ground  that  the 

l^BRiNo      defence  was  joint,  and  by  one  attorney  for  both, 
and  Another  and  that  the  practice  in  such  cases  was  for  only 
Tucker  and    one  counsel  to  be   heard ;  and  he  said   that  an 
Smerdon.     application  to  Park  J.   to   amend  the   plea  and 
sever   had   been  refused  by  that  learned  Judge, 
on  the  express  ground  that  one  speech  was  suffi- 
cient   He  also  mentioned  Doe  d.  Hogg  v.  Tindal^ 
sup.  314. 

Taddy  Seijt  suggested  that  the  rule  did  not 
apply  where  a  party  appeared  in  person. 

TiNDAL  C.  J.  I  can  only  look  to  the  record, 
and  by  that  it  is  shown  that  one  attorney  appears 
and  makes  a  joint  defence;  in  that  case  the  prac- 
tice is,  and  ought  to  be,  for  only  one  counsel  to  be 
heard.  I  think  it  makes  no  difference  that  one 
party  chooses  to  appear  here  in  person.  I  can 
only  hear  one,  and  you  may  choose  which. 

On  both  claiming  to  be  heard, 

TiNDAL  C.  J.  said,  —  Then  I  shall  only  hear  my 
Brother  Taddy^  whose  duty  requires  him  to  be 
heard  in  this  Court.  Mr.  Tucker  may  however 
cross-examine  the  witnesses. 

* 

This  was  done ;  and  ultimately  Mr.  Tucker  was 
allowed  to  address  the  jury  by  consent,  Serjeant 
Taddy  waiving  his  privilege. 

Verdict  for  the  plaintifis. 

Wilde  and  Bompu-s  Serjts.  and  Follett  for  the 
plaintiffs. 

Taddy  Seijt  for  Smerdon.     Tucker  in  person. 
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1829. 


GORE  and  Another,  Assignees  of  H ALLIDAY,    Gotldhall, 

a  Bankrupt,  v.  WYNNE.  ^""^  ^''' 

Debt  for  money  had  and  received,  with  counts  The  statute 
for  detinue  of  certain  bills  of  lading.  ^  ^-  *•  ^- 1^- 

Wj/nne,  the  defendant,   carried  on  business  in  extend  to  pre- 
partnership  with  his  brothers,  and  had  at  different  fromffi^ 
times  lent  money  on  respondentia  to  Halliday.  money  on  r«w 
There  was  a  respondentia  bond  for  3000/.,  which  was  ^''^'"^^ 
due  in  the  spring  of  1824 ;  and  a  common  bond  for 
4500/.,  dated  January  1st  1825,  payable  in  twenty 
months,  given  by  Halliday  to  the  defendant     It 
appeared  from  the  examination  of  the  defendant 
under  Hallidajf%  commission,  that  the  money  thus 
secured  was  in  each  instance  the  property  of  the 
partnership  of  Wynne  Brothers  and  Co.f  and   not 
of  the  defendant  only:  and  there  was  a  question 
of  fact  whether  the  3000/.  bond  had  been  entirely 
paid  before  the  4500/.  bond  was  given,  or  whether 
some  part  of  it  then  remained  due,  and  formed 
part  of  the  consideration  of  that  bond.     Halliday 
indorsed  bills  of  lading  of  certain  goods  to  the  de- 
fendant, who  sold  some  and  received  the  money, 
and  still  held  the  other  bills  of  lading :  the  counts 
in  detinue  were  for  these  latter  bills. 

Wilde  Seijt  for  the  plaintiffs  said  that,  assuming 
there  to  be  arrears  due  on  the  3000/.  bond  at  the 
time  when  the  4500/.  bond  was  given,  and  in- 
cluded in  its  consideration,  that  bond  was  void 
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1829.       under  the  provisions  of  thestat.6G.  1.  c.l8.  ^.12. 
Q^j^^        which  prohibited  partners  from  lending  money  on 
andAwoTHKB  bottomry,  and  declares  all  such  contracts  to  be 
Wynne.      usurious.     Respondentia  bonds  have  always  been 
considered  within  the  operation  of  that  statute; 
and  if  so,  the  bond  for  4500/.  was  in  part  given 
to  secure  the  performance  of  an  usurious  contract, 
and  being  so,  it  is  void  altogether.     This  part  of 
the  6  G.  1.,  indeed,  is  repealed  by  5  G-4.  c.ll4., 
but  that  will  not  setup  claims  arising  out  of  a  con- 
tract illegal  and  void  at  the  time  it  was  made. 

The  Attorney 'General  for  the  defendant,  besides 
stating  several  objections,  which  would,  he  said, 
prevent  the  particular  facts  of  the  case  from  fur- 
nishing  any  answer  to  the  plaintiffs*  claim,  even 
if  the  statute  of  6  G.  1.  applied  at  all  to  respon^ 
dentia  bonds,  proceeded  to  argue  that  it  had  no 
such  application.  That  statute,  which  was  passed 
to  secure  the  interests  of  two  particular  companies, 
forbids  partners  to  lend  on  bottomry,  and  on  bot- 
tomry only.  Bottomry  and  respondentia  are  per- 
fectly distinct ;  the  former  confined  to  the  ship,  the 
latter  to  goods :  and  that  they  are  so,  and  that  the 
latter  was  not  considered  by  the  legislature  as  in- 
cluded in  the  former,  appears  clearly  from  the 
statute  of  19  G.  2.  c.  37-  s.  5.,  which  imposes  cer- 
tain regulations  on  respondentia  contracts  by  that 
name,  speaking  of  bottomry  also  as  distinct  from 
respondentia.  The  prohibitory  act,  therefore,  of 
6  G.  1.  ought  not  to  be  extended  by  construction 
to  respondentia :  and  it  is  very  easy  to  imagine  a 
reason  why  respondentia  bonds  might  not  be  in- 
cluded in  that  enactment;  for  it  might  be  desirable 
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to  encourage   traders  to    facilitate    the    sending        1829. 
abroad  goods,  by  permitting  them  to  allow  part  of       q^^^ 
the  price  to  continue  on  respondentia^  and  thus  and  Another 
increase  their  profits  beyond  the  common  rate  ;      Wynne. 
and   that   object  would   not   be   accomplished    if 
partners  were  forbidden  to  enter  into  respondentia 
bonds,  inasmuch  as  traders  in  a  great  proportion  of 
instances  are  partners. 

TiNDAL  C.J.  I  do  not  find  that  the  statute 
6  G.  1.  c.  18.  extends  in  terms  beyond  the  pro- 
hibition of  loans  on  bottomry.  I  find  the  statute 
19  G.  2.  c.  Sy.  speaking  of  bottomry  and  respon- 
dentia  as  distinct.  There  might  be  good  reasons 
for  prohibiting  bottomry  only  in  6G.  1.:  at  all 
events,  I  cannot  extend  that  statute,  which  is  a  pro- 
hibitory act  passed  for  the  purpose  of  creating  a 
monopoly,  beyond  its  obvious  application  ;  and  un- 
less I  do  so  I  cannot  apply  it  to  respondentia. 

Nonsuit.  ^ 

Wilde  and  Adams  Serjts.  and  Brodrick  for  the 
plaintiffs. 

Scarlett  A.  G.  Tflrfrf^  Serjt.  and  Wightman  for 
the  defendant 


J 


% 
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wwTMwma,  COUTTS  V.  GORHAM. 

Od.  50. 

A.,  the  owner  Case  for  obstructing  lights. 

fng'hou8«i°'°*       Hall  was  the  owner  of  two  adjoining  houseSi 

grants  a  lease    g^ch  of  which  had  Certain  ancient  windows.    In 

ofoneofthem  -,  ^    -  n  /•    i  -r^ 

toB.   He  1800  he  made  a  lease  of  one  of  them  to  Barnes 

I2^j;t  for  twenty-one  years  determinable  on  lives ;  which 

Other  to  c,  lease  ^OTTie^,  in  1808,  assigned  to  Gorham.    In 

existing  in  it  November  1 809  Gorham  took  a  new  lease  of  the 

dow8*°  After  Same  premises  for  twenty-one  years  from  Hall. 
this  B.  accepts      The   windows  of   the   other   house  had   been 

of  his  house  altered,  and  placed  in  a  situation  different  from  the 

HkSd,^hat  B  ^^^^^"^  ones,  at  a  period  which  was  not  distinctly 

cannot  alter  provcd ;  but  it  rather  appeared  to  be  within  twenty 

so^^^to  ob^^  years  of  the  time   at  which  the  alterations  com- 

struct  win-  plained  of  in  this  action  were  made.     On  May  1. 

doWS  existing      *  -r-r     ^i  1  1  n      \  t  ^ 

in  c.'s  house  1809,  Hall  made  a  lease  of  that  house  to  Coutts, 

S'C.Viease  ^"^   ^^^  windows  had   been   altered  before  this 

from  A.,  time :  there  was  indeed  contradictory  evidence  on 

windows  are  that  point,  but  the  jury  found  that  they  had  been 

"^^Uat  ^^'     '^'^^  action  was  brought  for  the  obstruction 

the  time  of  of  the  light  from  these  altered  windows  by  recent 

e    teration.  alterations  of  the  defendant's  premises. 

Tf'ilde  Serjt.  for  the  defendant.  The  plaintiff 
cannot  recover  in  this  action.  The  windows  were 
not  twenty  years  old,  and  consequently  not  entitled 
to  the  protection  of  ancient  lights.  Nor  does  the 
circumstance  of  their  existing  at  the  time  of  the 
leases  to  Coutts  and  Gorham^  even  assuming  that 
they  did  so,  give  any  right  of  action.    At  the  time 
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of  the  lease  to  Coutts  there  was  an  existing  term  in       1829. 
the  other  premises  in  Gorham^  and  the  landlord      coJ^ts  ' 
could  not    bind    him.     Although  Hall  therefore     ^  ». 
might  not  be  at  liberty  to  obstruct  Coutls's  new 
windows,  after  having  granted  him  a  lease  of  the 
premises  in  which   they  existed,  Gorham  had  a 
right  to  do  so ;  and  if  so,  as  he  continued  to  hold 
under  a  lease  made  during  the  continuance  of  that 
term,  and  in  substitution  for  it,  he  would  continue 
to  have  the  same  right. 

TiNDAL  C.  J.  If  the  windows  were  in  existence 
at  the  time  of  the  lease  to  CoiUts^  he  is  entitled  to 
a  verdict.  Hall^  who  executed  that  lease  when 
the  windows  were  there,  could  not  himself  obstruct 
them  afterwards ;  and  if  so,  he  could  not  convey 
to  any  other  person  a  right  to  do  so.  It  is  true 
that  Gorham  had  an  existing  term  at  the  time,  and 
his  interests  in  that  term  would  not  be  affected  by 
HaWs  lease  to  Coutts ;  but  he  surrendered  that 
term  by  operation  of  law,  when  he  accepted  a  new 
lease  from  Hall.  That  new  lease  was  derived  out 
of  HalPs  reversion,  and  Hall's  reversion  was  sub- 
ject to  the  rights  already  granted  by  him  to  Coutts. 
Assuming  then  that  the  windows  were  made 
within  twenty  years,  but  before  the  lease  to  Coutts, 
Gorham*s  present  interest  is  derived  from  the  same 
lessor  at  a  subsequent  period,  and  is  therefore  sub- 
ject to  the  rights  which  Coutts  already  had  against 
his  lessor,  and  consequently  to  that  of  his  having 
the  windows  in  question  free  from  any  obstruction. 

Verdict  for  the  plaintiff. 

Toddy  Serjt.  and  Talfourd  for  the  plaintiff. 
Wilde  Serjt.  and  Wyhom  for  the  defendant. 


CoUT'fS 

V. 

GOBHAM. 


CASES  AT  NISI  PRIUS,  C.  P. 

In  the  following  term  Wilde  Serjt.  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence  as  to  the  question 
whether  the  windows  had  been  altered  before  the 
lease  to  Coutts  ;  but  he  admitted  that  he  could  npt 
except  to  the  law  as  laid  down,  if  they  had 
been  so. 


See  Riviere  v.  Bovoer^   R.  &  M.  N.  P.  C.  24-.     Compton  t. 
Richards^  1  Price,  27.     Palmer  v.  Fletcher,  I  Lev.  122. 
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WESTERN  CIRCUIT.  —  SALISBURY. 
Coram  Tindal  C.  J. 


Salissury, 
Auguit  5, 

A  book  kept 
in  the  chapter- 
house of  the 
dean  and 
chapter  of  Sa^ 
rum^  purport- 
ing to  contain 
copies  of  leases 
granted  by  the 
dean  and 
chapter,  is,  as  a 
public  book, 
evidence  of 
tbote  leases 
fiir  the  pur- 
pose of  re- 
putation,  with- 
out proof  of 
possession 
under  the 
I 


COOMBS  V.  COETHER  and  WHEELER. 

Prohibition. 

The  issues  on  the  part  of  the  defendant 
were,  that  the  district  of  Milfordy  for  the  time 
whereof  the  memory  of  man  runneth  not  to  the 
contrary,  was  and  is  part  and  parcel  of  the  parish 
of  St.  Martin,  in  the  county  of  Wilts,  in  the 
diocese  of  Sarum  ;  and,  secondly,  that  the  plaintiff 
was  and  is  an  inhabitant  of  the  said  parish  of  St. 
Martin  in  the  said  county  and  diocese. 

A  book  was  produced  from  the  chapter-house 
of  the  dean  and  chapter  of  Sarum,  kept  by  the 
chapter  clerk,  entitled  Leases,  and  purporting  to 
contain  copies  of  leases  granted  by  the  dean  and 
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chapter,  and  their  confirmations  of  leases  granted  1829. 
by  the  bishop  or  the  prebendaries.  The  witness  Coombs 
stated  that  it  was  the  practice  to  allow  the  tenants  »• 

of  the  manors  to  have  access  to  tliis  book,  and  andWHEEUEB. 
take  copies  of  the  leases,  and  that  in  modern  prac- 
tice the  copies  were  never  entered  until  the  leases 
were  executed.     Many  of  these  leases  stated  the 
district  to  be  in  the  parish. 

Merewether  Serjt.  for  the  plaintiff  objected  that 
the  book  was  not  evidence,  withoutproof  of  posses- 
sion of  the  lands  in  a  manner  corresponding  to  the 
leases ;  otherwise  it  was  a  mere  ex  parte  document. 

TiNDAL  C.  J.  I  think  the  objection  ought  not 
to  prevail.  I  remember  the  same  sort  of  evidence 
from  the  office  of  the  Bishop  of  Durham  being 
received  by  Mr.  Baron  Wood  (a).  He  thought  the 
document  to  be  in  the  nature  of  a  public  docu- 
ment, and  that  it  ought  to  be  received.  The  fact 
of  the  bishopric  of  Durham  being  a  county  pala- 
tine seems  to  me  to  make  no  difference. 

The  jury  returned  an  ambiguous  verdict,  and 
the  case  was  subsequently  arranged. 

Merewether  Serjt.  Manning  and  Crowder  for  the 
plaintiff. 

Coleridge  and  Follett  for  the  defendants. 


(fl)  Humble  V.  Hunt,  Holt,  N.  P.  C.601. 


*. 
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Emtee,  PENWARDEN  v.  ching. 

August  12. 

In  an  action  of  Xrespass  for  breaking  and  entering  the  plaintiff's 
removing        premises,  and  breaking  down  boards. 

So'n^^-  P"^^-  "^*  g"%;  and  a  justification  that  the 
cation  that  boards  Were  obstructing  an  ancient  window  of  the 
stnfc^  an  defendant,  through  which  the  light  and  air  at  all 
dw^roiTh  *^™®s  ^^  right  ought  to  enter  and  pass,  and  that 
which  the  fight  the  defendant  entered  and  removed  the  same,  &c. 
h« sufficuent*  Replication,  that  the  light  and  air  ought  not  of 
to  show  that  riffht  to  have  entered  &c.,  in  manner  and  form  as 
was  one  the  defendant  alleged  ;  and  issue  thereon. 

S^'iiS^ioS  The  window  was  proved  to  have  been  made 
to  be  allowed  in  1807,  Under  circumstances  from  which,  con- 
the^ndo^u  ncctcd  with  the  subsequent  user,  the  jury  might 
proved  to        presume  a  grant. 

have  been  *  o 

erected  within 

vingmemory.       ff^iid^  Seijt.  for  the  plaintiff  contended  that  at  ^ 
all  events  the  plea  was  negatived,  inasmuch  as  the 
window  was  not  ancient,  its  date  being  shown. 

TiNDAL  C.  J.  The  question  is  not,  whether  the 
window  is  what  is  strictly  called  ancient;  but 
whether  it  is  such  as  the  law,  in  indulgence  to 
rights,  has  in  modern  times  so  called,  and  to  which 
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the  defendant  has  a  right,  for  this  is  the  substance 
of  the  plea. 

The  case  was  then  left  to  the  jury  on  the  right. 

Verdict  for  the  plaintiff. 

TFilde    Serjt    Crowder    and    Follett    for    the 
plaintiff. 

Merewether  Serjt.    and   Coleridge    for    the   de- 
fendant. 


1829. 


Penwaroen 
Ching. 


See  2  Wms.  Saund.  175. 


EXETER. 
Coram  Tindal  C.  J. 


REX  V.  HAYMAN. 

This  was  an  indictment  for  the  non-repair  of  a 
certain  bridge ;  and  the  indictment  alleged  that 
the  defendant,  and  those  whose  estate  he  had  of 
and  in  a  certain  mill,  from  time  whereof  the  me- 
mory of  man  runneth  not  the  contrary  had  re- 
paired, and  of  right  ought  to  repair,  &c.  There 
was  another  count  for  the  non-repair  of  a  high- 
way, by  reason  of  the  same  tenure. 

The  case  for  the  prosecution  was  proved  in  the 
usual  way,  by  calUng  old  witnesses  to  show  acts  of 
repair.  Some  of  the  witnesses  thus  produced  for 
the  prosecution,  were  rated  inhabitants  of  the 
parish  in  which  the  bridge  and  highway  were 
situate. 


Exeter, 
Aug,  1 4. 

An  indictment 
for  non-repair 
of  a  road 
or  bridge  on 
a  liability 
ralione  tenure, 
cannot  be  sus- 
tained where 
it  appears  that 
the  tenement 
on  which  the 
liability  is 
charged  ori-^ 
ginated  within 
timeofl^pL 
memorY« 
On  such  an  iw> 
dictment  p»* 
rishioners  ar» 
admissible  wii^ 
nesses  for  the 
prosecutiDk. 
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Merewether  Serjt.  objected  to  the  competency 
of  the  inhabitants,  on  the  ground  of  their  interest 
to  relieve  the  parish  from  the  burden  of  repair,  (a) 

Wilde  Seijt  said,  that  such  objection  was  re- 
moved by  thfei  statute  54  G.  3.  c.  I70I  s.  9.,  and 

Moody ^  amicus  curice^  said,  that  in  a  recent  case 
Lord  Tenterden  had  decided  that  the  statute  ap- 
plied to  questions  relating  to  the  highways.  (A) 

TiNDAL  C.  J.  I  think  the  case  within  the  scope 
of  the  statute,  and  that  the  witnesses  are  admis- 
sible. 

For  the  defendant  certain  documents  of  the  reign 
of  Henry  VIII.  were  put  in,  which  showed  con- 
clusively that  the  mill,'  by  reason  of  the  tenure 
of  which  the  obligation  was  alleged,  did  not  exist 


The  inhabit- 
ants of  a  parish 
are  admissible 
witnesses  in  an 
action  by  the 
surr^or  of 
the  highways 

r'nst  his  pre- 
nsor  for 
pemiltiesfbr 
not  account- 
ing, 4md  for 
the  balance  of 
monies  in  his 
hands. 


(a)  See  Rex  v.  Wandgvoorthy  1  B.  &  A.  66.  This  case  occurred 
since  the  statute  54  G.  3.  c.l70.,  but  the  question  of  compe- 
tency arose  only  incidentally,  and  the  point  was  not  discussed. 

(b)  Heudebourck  v.  Langston^  tried  at  Westminster,  April  25^ 
1829.  This  was  i^n  actibn  of  debt  by  the  new  surveyor  of  the 
highways  against  the  preceding  one,  to  recover  the  penalty  und^ 
the  highway  act  for  not  accounting,  with  counts  for  money  had. 
and  received,  to  recover  the  balance  ;  and  Lord  Tenterden  C.J* 
ruled,  after  objection  and  argument,  that  the  statute  rendered 
the  inhabitants  competent  for  the  plaintiff,  although  their  evi- 
dence would  tend  to  increase  the  funds  in  relief  of  the  rates. 

Brougham,  Denman,  and  Chitty  for  the  plaintiff. 

Scarlett  A.  6.  «/•  L.  Adolphus  and  F.  Kelly  for  the  defen- 
dant. 

This  case  is  now  pending  before  the  Court  of  King's  Bench, 
ttfider  a  rule  for  a  new  trial  upo^  other  points. 


^: 
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before  that  time ;  and  it  was  contended  that  this 
disproved  the  liability. 

TiNDAL  C.  J.  It  is  essential  to  prove  the  liabi- 
lity from  time  out  of  memory.  This  is  disproved, 
and  the  defendant  must  be  acquitted. 

Wilde  Serjt  Erskine  Tyrrell  and  Praed  for  the 
prosecution. 

Merewether  Serjt.^  and  Coleridge  for  the  de- 
fendant 
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In  Serjt.  WiUiams*%  note  to  R.  v.  Stoughtouy  2  Saund.  158  d. 
it  is  shown,  that  it  is  not  necessary  to  allege  in  t^rms,  that  the 
party  charged,  and  those  whose  estate  &c.  from  time  whereof 
the  memory  of  roan  runneth  not  to  the  contrary  &c.  ought  to 
repair ;  that  it  is  sufficient  to  allege  the  liability  to  be  ratione 
ienura,  and  that  this  term  implies  immemoriality. 


BRIDGEWATER. 


REX  V.  REED. 

Indictment  for  murder. 

The  examination  of  the  prisoner  by  the  coroner 
was  inadmissible  on  account  of  an  irregularity  in 
the  mode  of  taking  it,  and  thereupon,  for  the  pro^ 
secution,  it  was  proposed  to  ask  the  coroner  what 
the  prisoner  said  on  the  occasion  of  his  examin- 
ation. This  was  objected  to,  as  being  properly 
the  subject  of  the  writtogy  and  if  that  was  not 


Aug.  S9, 


Iftheezaml- 
nadonofapii- 
soner  taken  ia 
writing  Is  iQ- 
admiBiible 
by  reason  of 
immilarity, 
parol  evideooe 
of  what  he 
said  at  the 
time  of  the 
examinatioii 
may  be  re* 
ceiyed. 


M 
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1829.       admissible,  the  inferior  evidence  of  the  witness's 
"^^     recollection  must  be  rejected. 


V. 

Reed. 


TiNDAL  C.  J.  overruled  the  objection,  and  the 
coroner  stated  from  memory  so  much  of  what  the 
prisoner  said  as  was  enquired  to. 

TThe  prisoner  was  found  guilty,  and  after- 
wards  executed. 

.    Erie  and  Bere  for  the  prosecution. 
Moody  for  the  prisoner. 


Sec  2  Russ.  Crim.  Law,  658.  2d  edit. 


BmiDGiwAT.*,  Lord  EGREMONT  v.  PULMAN. 

Aug^  S9. 

m 

In  case  by  a  Case  by  the  reversioner  of  a  close  against  the  de- 

forwIT^ury  ^ndant  for  the   non-repair  of  a   certain  gutter 

to  the  re-  running  through  the  said  close  to  a  mill  of  the 

no  answer  defendant,  whereby  the  water  oozed  through  and 

TOro  'iadn^"o?  ^^^^^^^  away  the  soil  of  the  close, 
was  caused  by       One  defence  set  up  was,  that  the  injury  to  the 

act  ofthe  ^  gutter,  the  repair  of  which  was  neglected,  was  the 

tenant,  for  consequence  of  a  wrongful  act  of  the  tenant  in 

Wiiicn  lie  Diiffut 

be  liable  to  an  possession  of  the  close,  by  penning  back  the  water 
*^®"'  and  watering  his  meadow. 

After  some  evidence  to  prove  this  had  been 
heard. 


• 
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TiNDAL  C.  J.  interposed  and  said,  that  in  point       ^^29. 
of  law  he  was  of  opinion  that  the   facts   stated     Egkemoni 
formed  no  defence  to  the  action.     The  reversioner      ^  ^' 
IS  suing  for  a  permanent  injury  to  his  estate,  and  I 
think  he  cannot  be  met  with  the  answer  that  the 
injury  arose  out  of  the  wrongful  act  of  the  tenant, 
for  which  this  defendant  might  have  maintained  an 
action  against  him. 

Verdict  for  plaintiff,  one  farthing. 

Wilde  Serjt.  C.  F.  WilUams  and  Follett  for  the 
plaintiff. 

Merewether  Serjt.  R.  Bayly  and  Coleridge  for 
defendant. 


See  Shadwell  v.  Hutchinson,  sup.  350. 
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SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


v^^  GILLETT  V.  RIPPON,  Gent.,  One,  &c. 

WmnnuoftfOMf 

Nov.    30.  yg  •  1  .  /»  1  I         .  .  i*» 

A  person  in-  ASSUMPSIT  on  a  guarantee  to  indemnify  the  plaintin 
^^i^^  *T"  against  the  expenses  of  a  commission  of  bankruptcy, 
person  indem-  to  be  sued  out  by  tbc  plaintiff  as  petitioning  creditor, 
the^c^tTof  and  to  be  conducted  by  the  defendant  as  attorney. 
defending  an  The  messenger  had  sued  the  plaintiff  for  his  bill 
debt  clearly  of  six  pouuds  f  or  work  done,  the  plaintiff  being 
thofiaS^^*""  sole  assignee  as  well  as  petitioning  creditor.  The 
him  to  drfend.  plaintiff,  instead  of  paying  the  six  pounds,  defended 

Qtutre 

whether  an 

attorney  may  lawfully  guarantee  the  petitioning  creditor  against  the   expenses  of 

working  the  comnuMion  of  bankruptcy  on  condition  of  being  employed  as  attorney  in  it. 
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the  action,  and  no^  claimed  sixty  pounds  as  taxed  1829/ 
costs  paid  to  the  plaintiff  in  that  action,  and  also  his  Gillett 
own  costs*  o  *'• 

RlPFON. 

Campbell  for  the  defendant  contended  that  the 
action  was  not  maintainable,  the  agreement  being 
against  public  policy,  and  he  cited  Murray  v. 
ReeveSy  8  B.  &  C.  421.  j  and  his  Lordship  reserved 
this  point 

Campbell  then  contended  that  as  the  plaintiff  had 
clearly  no  defence  to  the  action  of  the  messenger, 
he  was  not  bound  to  defend ;  the  only  object  being 
to  swell  an  attorney's  bill,  he  could  not  charge  the 
defendant  with  the  costs. 

Gurnet/.  Notice  was  given  to  the  defendant,  and 
he  might  have  paid,  or  stopped  the  action. 

Lord  Tenterden  C.  J.  I  think  the  defendant  is 
not  liable  for  the  costs  beyond  the  writ ;  a  man  has 
no  right,  merely  because  he  has  an  indemnity,  to 
defend  an  action,  and  to  put  the  person  guarantee- 
ing to  useless  expense.  If  he  has  the  costs  of  the 
writ  it  is  quite  enough. 

Verdict  for  the  plaintiff,  10/.  (a) 

Gumey  and  White  for  the  plaintiff 
Campbell  and  Comyn  for  the  defendant 


(a)  See  Knight  v.  Hugheit  sup.  247. 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 


WE^MiKWEm,   The  Company  of  Proprietors  of  the  WEST  MID- 
^"'^  DLESEX   WATER    WORKS,   v.   SUWER. 

KROPP  and  Another. 

An  agreement  Case  against  the  defendants  for  fraudulently  ob- 
house  an/  taining  more  water  by  altering  their  premises,  than 
buildings  with    jj^™  ^^^.g  entitled  by  agreement  to  have. 

water  by  -^  .  , 

means  of  pipes  The  defendants  Were  proprietors  of  a  portable 
certain^  *"  *  hath  establishment,  and  occupied  a  house  and  build- 
matiner  and      Jngg  in  Oxford  Street.    The  plaintiffs  had  for  a  long 

to  a  certain  c?  «-'  *       —  o 

height,  is  an  time  Supplied  the  premises  of  the  defendants  under 
relating  to  the  ^^  agreement  contained  in  the  following  letters :  — 

sale  of  goods, 

Settlor  "  ^^-  J'  H.  Suwerkropp,  No.  1.  Vine  Street, 

Minories. 

14th  Aprik  1825. 
"  Sir,  —  In  reply  to  yoiir  letter  of  the  9th  instant, 
I  am  desired  by  the  Board  of  Directors  to  inform 
you  that  the  rates  charged  by  this  conipany  to 
brewers  and  other  large  consumers  of  water,  are  as 
under :  — 

If  they  require  less  than  5000  bis.  perann.  l^cf.perbl. 

10,000,    .     \\d. 
Above  10,000,    .     \d. 

The  consumption  which  you  contemplate  exceeds 
10,000  barrels  per  annum,  and  therefore  your  rate 
will  properly  be  Id.  per  barrel  of  36  gallons. 
The  directors,  however,  having  taken  into  con- 
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sideration.  that  there  will  be  less  waste  at  your       1829. 
establishment  than  at  a  brewer's  (a  brewer  being  The  Company 
charged  only  on  the  beer  he  brews),  and  also  that  of  Proprietors 
you  will  not  require  the  water  to  be  pumped  higher    West  Mid- 
than   the  basement  of  your  building,  they  have      ^^^m- 
resolved  to  allow  one  third  of  the  assessment  stated,      Works 
which  they  feel  confident  you  will  consider  as  fully  sijwkbkbofp 
meeting  the  justice  of  the  case.  ""^  Anotme* 

1  am,  &c. 

M.  K.  Knight. 

"  Mr.  M.  K.  Knight. 
"  Sir,  —  In  consideration  of  your  letter  of  the 
14th  instant,  I  agree  to  the  terms  therein  proposed ; 
namely,  instead  of  one  penny  for  36  gallons,  to 
allow  one  third  of  the  assessment,  and  therefore 
"wish  a  pipe  to  be  laid  on  as  soon  as  possible. 

I  remain,  &c. 

/.  H.  Stmerkropp^ 

April  2WA,  1825.    72.  Oxford  Street. 

Campbell^  for  the  defendant,  objected  to  the  ad- 
misssion  of  the  letters  without  an  agreement  stamp# 

The  Attorney  General  relied  on  the  exemption 
in  the  stamp  act  of  "  agreements  made  for  or  re- 
lating to  the  sale  of  any  goods,"  &c. 

Lord  Tenterden  C.  J.  admitted  the  letters  a^ 
within  the  exemption. 

Verdict  for  the  plaintiffs. 

The  Attorney  General  and  Comyn  for  the  plain- 
tiffs. 

Canypbell  and  Holt  for  the  defendants. 
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ADJOURNED  SITTINGS  IN  LONDON. 


GuiLDHALLi 

Dec.  9. 

The  attorney 
conducting  a 
cause  in  court 
may  be  called 
as  a  witness 
b^  the  opposite 
Bide,  ana  asked 
who  employs 
him,  in  order  to 
show  the  real 

f>arty,  and  so 
et  in  his 
dedaratioos. 


LEVY  V.  POPE,  Esq.  SixenS  of  Surrey. 

Case  against  the  sheriff  for  omitting  to  execute  a 
writ  of  fieri  facias^  by  taking  certain  goods  of  the 
debtor  within  his  bailiwick. 

The  officer  charged  with  the  execution  of  the 
writ  was  one  DentoUt  and  on  a  difficulty  occurring 
in  proving  this  as  against  the  sheriff;  the  Attor- 
ney  General^  in  order  to  prove  Denton  tx>  be  the 
real  defendant,  called  the  attorney  who  conducted 
the  V  defence,  and  asked  him  who  employed  him  to 
defend  the  cause. 


Campbell  objected  to  his  answering,  it  being  a 
breach  of  the  confidence  between  attorney  and 
client. 

'  Parke  J.  No,  I  think  not ;  he  may  be  asked 
between  whom'  the  relation  exists,  to  show  who  is 
the  real  defendant,  in  order  that  his  acts  and  de- 
clarationd  may  be  admitted. 

Verdict  for  the  defendant 


The  Attorn^  General  and 
Campbell  for  the  defendant 


for  the  plaintiff 
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18S9. 


CHIPPINDALE  Executor  of  HOLMES  v.       (Joildhail, 


THURSTON. 


DfC.  5. 


Assumpsit  by  the  executor  of  tHe  payee  against  The  payment 
the  maker  of  a  promissory  note.  ^oS'JSi. 

Pleas,  the  general  issue,  and  the  statute  of  limit-  tractor  tak«  a 

°  '  case  out  of  the 

ations.  statute  of 

The  note  was  a  joint  and  several  note  made  by  ^^^t^"* 
one  Evans  and  the  defendant,  payable  on  demand  another,  since 

the  statute 

to  Holmes^  and  dated  Jidy  30th  1819.     The  consi-  9  G.  4.  c.  14. 
deration  of  the  note  was  money  lent  to  EvanSy  and  nien"o?a1oan 
the  defendant  signed  it  only  as  a  surety.  to  rdnyest  the 

To  take  the  case  out  of  the  statute  of  limitations,  S^" &ied* 
evidence  was  given  of  the  payment  of  interest  by  P^^?»  ?^  ^ 

EVQTlSk  money  on 

receiving  six 
months'  notice  ^    • 

Gtamey  for  the  defendant.      There  is  nothing  from  the 

11  /»    1  •  /•    1       lender,  gives 

here  to  take  the  case  out  of  the^  operation  of  the  the  option  of       ^ 
statute  of  limitations.     The  act  9  G.  4.  c.  14.  s.  1.,  o^S/to  *" 
certainly  contains  a  provision  that  the  effect  of  the  lender, 

,  /•        •      .      1  •  1     11  a**" "  there- 

the   payment  of  pnncipal  or  mterest   shall  not  fore  usurious. 

be  done  away  with  :  but  the  payment  must,  on  the 

true  construction  of  that  statute,  be  a!  payment  by 

tlie  party  charged.     Here  at  all  events,  the  note 

being  treated  as  several  only,  the  pslyment  is  not 

such.     The  proviso  certainly  does  not  in  terms 

require  that  the  payment  should  J[>e  so  made ;  but 

looking  to  the  context,  we  find  that  in  common 

cases  the  acknowledgment  or  promise  is  to  be  by 

the  party  charged:  if  there  are  joint  contractors, 

one  is  not  to  be  prejudiced  by  the  acknowledgment 


A 
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1829.  of  the  other,  and  there  is  a  proviso  that  in  such 
Chippindale  c^ses  a  plaintiff  commencing  his  action  against  both, 
V'  shall  be  entitled  to  recover  against  one  only.  It 
could  not  be  the  intention  of  a  statute  thus  care- 
fully  providing  in  these  cases  against  implicating 
one  contractor  in  the  conduct  of  another,  to  depart 
from  this  policy  in  the  single  case  of  the  payment 
of  interest. 

Parke  J.  The  words  of  the  statute  are,  that 
nothing  therein  contained  "  shall  alter  or  take  away 
or  lessen  the  effect  of  any  payment  of  any  princi- 
pal or  interest  made  bt/  any  person  whatsoever.** 
Before  the  statute  a  payment  by  one  of  two  joint 
contractors,  whether  the  note  were  treated  as  joint 
or  several,  took  such  a  case  out  of  the  statute  (a): 
and  if  so,  by  the  words  of  the  9  Gr.  4.,  it  will  do  so 
still. 

There  was  indorsed  on  the  note  at  the  time  of 
its  execution,  the  following  agreement  which  was 
proved  to  contain  the  terms  on  which  the  500/.  was 
to  be  repaid. 

"  I  hereby  agree  to  re-invest  the  within  sum  of 
500/.  in  the  3  per  cent,  consols,  in  the  name  and  to 
the  account  of  R.  Holmes  Esq.,  the  price  to  be 
charged  to  him  not  exceeding  68^  per  cent.,  or  to. 
repay  the  said  amount  in  Bank  of  England  paper 
on  his  giving  me  six  calendar  months  notice  in 
writing  to  that  effect 

«  T.  Evans,  Bath,  30th  July,  1829-** 


Gumey.     This    makes    the   contract  void  for 
usury. 

* -      -  -  ■    ■         .  --  ,    -  — , — 1 

{a)  Burleigh  v.  Stotty  8  B.  &  C.  S6. 
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Thesiger  for  the  plaintiff.     On  this  agreement,        1829. 
the  option  of  replacing  stock  or  paying  money  is  chtfftoi>ale 
ipvith  the  borrower,  and  then  it  is  not  usurious.  ^    *'• 

Thubston. 

Parke  J.  The  option  seems  to  me  to  be  with 
the  lender.  He  is  to  give  notice,  which  is  the  first 
act  to  be  done  :  and  where  the  power  of  election 

is  not  expressly  given  (if  indeed  it  be  not  so  in  the 
present  case),  the  election  is  with  the  party  who  is 
to  do  the  first  act.  Such  a  contract  as  this,  if  the 
option  be  in  the  lender,  is  clearly  usurious :  he 
cannot  have  less  than  5  per  cent,  interest,  and  he 
may  have  more  than  the  500/.  lent,  if  the  funds 
rise  above  68^.  (a) 

Nonsuit 

Thesiger  for  the  plaintiff. 

Gvmey  and  Justice  for  the  defendant. 


(a)  White  v.  Wright,  8  B.  &  C.  273, 


ADJOURNED  SITTINGS  AT  WESTMINSTER.  ^'S^.Ti^ 


REID  and  Another  v.  BATTE. 


JjtssuMPsiT  for  work  and  labour.  Where  a  man 

The  plaintiffs  were  plasterers  and  brought  this  io  do^ww-k 
action  to  recover  30/.  for  an  ornamental  entablature  "".^®''  * 

vrntten  con- 
tract, and  a 
separate  order  for  other  work  is  afterwards  given  by  parol  during  the  continuance  of 
the  first  employment,  the  written  contract  need  not  be  produced  by  the  plaintiff  in  an 
action  for  tnc  second  work. 


» 


4* 


-A 
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1829.  ^     placed  in  the  front  of  some  houses  which  the  de- 
fendant was  building. 

The  plaintifi^  had  been  employed  to  do  the  inside 
work  of  the  house  under  a  written  contract,  as  it 
appeared  on  cross-examination  of  the  witness  for 
them,  who  said  that  he  had  so  understood  fixHn 
his  masters ;  and  that  from  the  beginning,  during 
the  progress  of  the  inside  work ;  but  that  whilst  that 
work  was  going  on,  he  heard  a  new  order  given 
for  the  entablature. 

The  contest  in  the  progress  of  the  cause  was 
which  side  should  produce  the  contract,  and  after 
some  discussion  it  was,  by  consent,  read  by  the 
plaintiffs. 

Lord  Tenterden  C.  J.  then  said,  If  I  had  been 
to  decide,  I  should  certainly  have  said  on  this  pre- 
cise state  of  facts,  that  it  was  not  imperative  on  the 
plaintifis  to  produce  the  contract.  So  much  injustice 
has  been  frequently  done  by  a  rigid  adherence  to  this 
rule,  that  I  should  certainly  be  reluctant  to  carry  it 
into  strict  execution.  Otherwise  it  might  happen, 
as  it  sometimes  does,  that  the  pai*ty  is  turned  round 
for  want  of  a  stamp,  or  at  all  events  put  to  the 
unnecessary  expense  of  the  penalty  and  stamping 
the  instrument,  when  on  looking  at  it,  it  might 
appear  that  it  had  nothing  to  do  with  the  claim.  I 
am  more  anxious  to  say  this,  now  that  no  deci- 
sion is  required  for  the  purposes  of  the  case,  than  I 
should  have  been  had  not  the  counsel  agreed. 

Verdict  for  the  plain tifis. 

Holt  for  the  plaintiffs. 

Campbell  and  R.  S.  Richards  for  the  defendant 
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See  sup.  257.  Vincent  v.  Cole,  The  principle  which  distin- 
guishes the  cases  in  which  the  production  of  written  documents 
is  compelled,  from  those  in  which  it  is  not,  is  sufficiently 
clear,  although  it  is  often  difficult  in  practice  to  ascertain  the 
exact  line  of  separation  between  the  two  classes.  Wherever 
the  contents  of  the  writings  are  involved  in  the  question  in  the 
cause,  the  writings  themselves  must  of  course  be  produced ; 
wherever  they  are  not  so,  they  need  not,  even  though  it 
may  be  material  to  show  that  some  communication  was  had 
between  the  parties,  and  it  is  proved  that  this  communication 
was  in  writing.  In  the  principal  case  there  was  express 
evidence  that  the  work  in  question  was  done  under  a  new  order, 
perfectly  distinct  from  that  contained  in  the  written  agreement 
under  which  the  rest  was  executed.  Even  the  existence  there- 
fore of  this  written  agreement  was  quite  immaterial  to  the  case ; 
and  the  decision  was  not  involved  in  those  difficulties  which 
sometimes  occur  where  it  is  necessary,  for  the  purpose  of  ex- 
plaining some  part  of  a  party's  conduct,  to  shew  that  it  was 
afler  communication  with  the  other :  and  it  is  doubtful  whether 
that  fact  is  sufficient  for  the  explanation,  or  whether  it  is  ne- 
cessary to  shew  the  particulars  of  the  communication.  In  the 
case  of  Vincent  v.  Cole,  on  the  other  hand,  the  contents  of  the 
written  agreement  were  the  very  matters  in  question.  With 
respect  to  the  extras,  the  whole  evidence  was  that  of  a  witness 
who  put  his  construction  on  the  agreement,  and  thought  that  the 
items  were  not  included  in  it ;  and  it  was  necessary  that  the 
agreement  should  be  produced  to  ascertain  the  justice  of  that 
construction:  and  even  with  respect  to  the  party-wall,  the 
evidence  relied  on  did  not  amount  to  proof  that  it  was  in- 
dependent of  that  agreement,  no  separate  order  for  it  being 
shown,  and  the  promise  to  pay  for  it  being  of  a  very  equivocal 
application  to  that  question. 


1829. 
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WiSTMIKSTKK, 
DtfC.16,17,  18. 

An  old  deed 
between  a 
public  body 
claiming  tolls 
and  others 
liable  thereto, 
regulating  the 
amount  of 
pa^'ment,  is 
evidence  in 
the  nature  of 
reputation  of 
the  existence 
oi  the  tolls. 


BRETT  V.  BEALES  and  Others. 

Assumpsit  for  tolls. 

The  plaintiff  was  lessee  of  tolls  under  the  Corpo- 
ration of  Cambridge^  and  brought  this  action  to 
recover  the  amount  of  tolls  claimed  to  be  due  to 
that  body. 

The  plaintiffs  produced  an  award  made  in  the 
reign  of  Henry  VIII.,  and  a  "composition-deed 
reciting  the  award,  and  made  in  pursuance  of  it,  for 
regulating  certain  disputes  between  the  University 
and  Town  of  Cambridge.  By  the  19th  clause  of 
the  award  the  toll  to  be  taken  by  the  Corporation 
was  fixed  at  a  certain  sum. 


The  Attorney  General  for  the  defendants.  I 
object  to  the  receipt  of  this  award  as  evidence, 
unless  it  is  shown  that  it  has  been  acted  upon ;  and 
in  point  of  fact,  no  such  evidence  can  be  given; 
the  tolls,  when  any  have  been  taken,  have  varied 
from  those  here  prescribed.  In  the  former  trial  of 
this  case,  an  award  between  the  borough  of  Cam- 
bridge  and  the  borough  of  Lynn  was  rejected  on 
the  ground  that  it  was  not  shown  to  have  been 
acted  on. 

Lord  Tenterden  C.  J.  Yes,  that  was  an  award 
only ;  there  was  no  deed. 


The  Attorney  General.     The  deed  derives  no 
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authority  from  being  made  in  pursuance  of  the       1829« 
award;  and  if  not,  it  can' be  no  evidence  for  the 
Corporation :  it  is  no  more  than  one  of  the  private 
title-deeds  of  the  party,  made  between  him  and   ndOraxM. 
other  parties  to  whom  we  are  strangers;  and  by 
which  therefore  we  cannot  be  bound. 

Campbell.  The  only  ground  on  which  these 
papers  can  be  evidence  is,  that  they  prove  reputa^ 
tion  as  to  the  toll.  In  a  case  on  the  Oxford  circuit 
before  Dampier  J.  (jK.  v.  Cotton,  3  Camp«  4440  en 
a  question  as  to  a  highway,  an  award  was  offered 
as  evidence  of  reputation ;  but  the  learned  judge 
rejected  it,  considering  that  the  mere  circumstance 
of  there  being  an  award  proved  it  to  hav^  be^n 
made  post  litem  motam. 

Taunton  for  the  plaintiff.  Certainly  the  defend- 
ants do  not  in  any  way  claim  under  the  University ; 
but  on  a  question  of  public  right  like  this,  that  is 
immaterial.  The  record  of  a  judgment  in  a  suit 
between  the  Corporation  and  an  individual  resisting 
the  payment  of  toll  would  be  evidence  in  this  cause, 
though  the  defendants  were  strangers  to  that  indi- 
vidual. In  the  same  manner  here,  though. the 
award  is  not  the  record  of  a  public  court,  yet  it  is 
a^  decision  between  the  University  and  the  Town  on 
a  public  matter,  and  therefore  evidence  qf  reputa- 
tion. It  is  not  affected  by  any  question  as  to  the 
Us  mota.  The  present  litigation  had  not  com- 
menced ;  or  if  /i^  is  to  be  understood  in  the  more 
general  sense  of  a  dispute,  there  was  then  up  dis- 
pute on  this  subject  The  University  did  not  deny 
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1829;       the  general  right  to  toll,  but  only  excepted  to  the 
manner  and  amount  of  the  levy. 


andOTHXBs^  -  Potteson.  The  common  evidence  is  that  toll 
was  demanded  and  submitted  to :  this  solemn  sub- 
mission by  deed  is  surely  much  stronger. 

Lord  Tenterden  C.  J.  The  deed  recites  the 
award,  so  that  the  plaintiff  will  have  the  full  benefit 
of  the  award  by  reading  the  deed  only.  I  agree 
that  the  deed  derives  no  additional  authority  from 
being  made  in  pursuance  of  the  award :  but  I 
think  that  I  ought  to  receive  the  deed  on  its  own 
account.  In  this  case  reputation  is  admissible 
evidence ;  and  certainly  a  solemn  deed,  under  the 
seals  of  the  University  and  the  Corporation,  relat- 
ing to  the  tolls  in  question,  is  admissible  evidence  of 
reputation  respecting  them.  The  objection  that 
the  deed  does  not  appear  to  have  been  exactly 
followed  in  practice,  applies  rather  to  the  efiect 
than  to  the  admissibility. 

The  deed  was  then  read. 

An  award  between  the  Corporations  of  Cambridge 
and  Northampton  was  afterwards  put  in,  made  in 
W  H.  8.,  whereby  the  freemen  of  Northampton 
were  discharged  of  toll  at  Cambridge^  in  considera^ 
tion  of  an  annual  payment  of  105.  by  the  Corporation 
of  Northampton  to  the  Corporation  of  Cambridge. 
Taunton  had  undertaken  to  give  evidence  of  the 
payment  of  this  composition  of  10^. ;  but  on  the 
production  of  the  Corporation  books,  in  which  it 
had  been  supposed  that  the  treasurer  of  the  Corpo- 
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ration  had  charged  himself  with  the  receipt  of  the       1829. 
money,  it  appeared  that  he  had  only  returned  it  as 
in  arrear,  and  the  evidence  of  the  award  was  struck 
out 


Tabrum^  a  clerk  in  the  town-clerk's  office  in  18149  in  an  action 
proved  that  he  had  made  several  copies  from  an  old  ddm^by  a 
table  of  tolls  in  the  handwriting  of  the  reign  of  Corporation, 
George  I.,  which  he  found  in  the  town-clerk's  office,  schedule 
and  which  was  indorsed  « Table  of  tolls  at  Cam-  pro<*"ced 

from  among 

bridge  '*  in  the  handwriting  of  the  town-clerk  who  their  muni- 
had  been  so  for  some  years  in  1814.     These  copies  of^which  wa« 
were  afterwards  in  the  possession  of  the  persons  em-  delivered  by 

1  1  1        -r^  »  »       1      1  /.'  1  11  11  ^n^*"  officer  to 

ployed  by  Edwards^  the  lessee  of  the  tolls,  to  collect  the  lessee  of 
the  tolls ;  and  these  persons  said  that  they  received  by®t^"iej^ 
the  copies  from  Edwards^  and  coUected  according  to  the  coi- 

.      ,1  °    lectors,  by 

to  them.  which  they 

have  actually 
collected,  is 

Taunton  for  the  plahitin.  I  now  propose  to  read  admissible  in 
the  original  table.  On  the  former  trial  (Brett  v.  the  OwpoTa- 
Fisher.  Sittings  after  Michaelmas  Term,  1827,)  the  *'^"-        . 

.  ,  .  •  1       1  .  /.     Con/rtf,  when 

same  evidence  was  given,  with  the  exception  of  the  copies  in 
Tahrum\  testimony.  Then  the  evidence  was  rejected  {^e  \^  m 
because  the  plaintiff  had  not  shown  the  papers  by  not  shown  to 
which  the  collectors  made  their  collections  to  be  liyered  to  him 
copies  of  the  -table,  or  delivered  to  them  as  such.  *^°^tion  ^^^ 
The  evidence  was  only  that  they  had  since  been  although  they 

J       .-i_  'x        J  /»        j»  J-  J  correspond 

compared  with  it  and  tound  to  correspond.  accurately 


The  Attorney  General  for  the  defendants.  I  do 
not  object  to  the  receipt  of  the  copies  as  a  conve- 
nient  mode  of  showing  how  the  collections  were 
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^  1829*  ^     made ;  but  the  object  is  to  put  in  the  original  do- 

"  Bftsn       cument  as  an  ancient  writing  canying  back  the 

Bbales       recent  scale  to  the  age  of  George  I.    For  this  pur- 

gnd  Otbxes.   pose  it  is  not  admissible.     The  table  is  only  seen 

in  the  town-clerk's  office ;  that  is  not  the  place  for 
^  keeping  the  muniments  of  the  Corporation  j  it 
ought  therefore  to  be  proved  that  the  clerk  had 
it  from  the  Corporation  muniment  room*  But  even 
if  it  came  thence,  a  document  in  the  possession 
of  the  Corporation  is  no  evidence  for  them,  unless 
acted  on;  so  that  the  whole  evidence  is  that  of 
the  actual  collection ;  to  prove  the  mode  of  which, 
I  do  not  object  to  reading  the  copies* 

Alderson.  On  the  former  trial,  when  the  evi- 
dence was  rejected,  the  proof  was  in  substance 
exactly  the  same.  The  papers  by  which  the  collec- 
tion was  made  were  then  shown  to  be  copies  of  the 
others  by  actual  comparison :  it  carries  the  case  no 
farther  that  the  person  who  made  the  copy  is  pro- 
duced. It  makes  no  difference  whatever  in  the 
principle. 

Taunton  in  reply.  The  deficiency  in  the  former 
case  was,  that  no  evidence  was  given  that  the  copies 
were  received  from  the  Corporation  for  the  purpose 
of  collecting.  That  is  now  supplied.  On  the 
former  evidence,  Edwards  might  have  made  out 
the  scale  from  other  information;  and  its  corre- 
spondence with  the  old  table  might  have  been 
merely  fortuitous. 

Lord  Tenterden  C.  J.    The  difference  between 
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this  and  the  former  case  is,  that  the  proof  then  only  ^     i889. 
was  that  the  collectors  received  the  papers  from      biomf'  ' 
Edwards,  and  that  on  being  recently  compared  ^ 

with  the  parchments  they  were  found  to  corresponiL  ^od  OimBis. 
There  was  no  proof  how  they  came  to  Edwards. 
Now  it  appears  that  they  were  made  in  the  towQ^  ** 
clerk's  office  by  direction  of  the  town-clerk,  ajid 
that  they  passed  thence  to  Edwards.  I  think  on 
that  state  of  facts  I  ought  to  receive  the  evidence. 
It  will  stand  thus:  in  1814  this  original  parch-^ 
ment,  which  is  of  apcient  date,  was  ixx  the  town- 
clerk's  office ;  it  was  copied  there,  and  the  copies 
delivered  to  the  lessee  of  the  tolls,  who  delivers 
them  to  his  collectors,  and  they  collect  by  it.  I 
think  this  evidence  receivable.  What  its  effect 
may  be  is  another  question.  I  have  a  note  of  the 
objection. 


For  the  plaintifis  it  was  proposed  to  read  from  a  An  act  of 
copy  printed  by  the  King's  printer,  an  act  of  the  [»ri»an>ent, 
52^  G.  3.  c.  141.     The  act  is  entitled  "  An  Act  for  nature,  is  not 
making  and  maintaining  a  navigable   canal  with  Set^evideo^ 
aqueducts  feeders  and  reservoirs,  from  the  5/or/  Na^^  against 
vigation  at  or  near  Bishop* s  Stortford  in  the  county  1  J^^^t 
of  Hertford,  to  join  the  river  Cam  near  Clay-hithe  jJ^aS  be**^ 
Slvice  in  the  county  of  Cambridge,  with  a  navigable  deemed  and 
branch  or  cut  from  the  said  canal  at  Sawston  to  publfc  act,  and 
Whaddon  in  the  county  of  Cambridge:'  Sy*u£' 

It  was  proposed  to  read  the  58th  section,  which  notice  of  with- 
recites    that    the  Corporation   of  Cambridge  are  specirilv^ 

pleaded." 
A  canal  act  is  not  rendered  a  public  act  by  containing  provisions  empowering  the 
company  to  regulate  and  take  tonnage  rates  and  tolls  from  persons  using  the  canal* 
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1829.^  entitled  to  divers  tolls,  and  that  those  tolls  might 
probably  be  diminished  by  the  establishment  of  this 
navigation  ;  and  then  provides  for  the  letting  thi3se 
tolls  by  auction,  and  that  if  the  rent  be  less  than 
400/.  per  annum,  the  Canal  Company  is  to  make 
up  the  deficiency. 

By  the  122d  section,  the  Company  were  em- 
powered "  to  ask  demand  take  and  recover,  to 
and  for  their  own  proper  use  and  behoof,  for  the 
tonnage  of  all  goods  wares  and  merchandise  and 
other  matters  and  things  whatsoever,  which  shall 
be  carried  or  conveyed  upon  the  said  canal  and 
cut,  a  rate  or  sum  not  exceeding  three  pence  per 
ton  per  mile,  all  which  rates  shall  be  paid  to  such 
person  or  persons,  at  such  place  or  places,  in  such 
manner,  and  under  such  regulations,  as  the  directors 
of  the  said  company  shall  from  time  to  time  direct 
or  appoint,"  with  power  to  recover  the  same  by 
action  or  distress.  "  And  the  said  directors  of  the 
said  company  shall  have  full  power  from  time  to 
time  to  lower  or  reduce  all  or  any  of  the  rates  here- 
by granted,  and  again  to  raise  the  same  to  such 
sums  as  they  shall  think  proper,  not  exceeding  the 
sums  herein  mentioned,  as  often  as  it  shall  be 
deemed  necessary  for  the  interests  of  the  said  navi- 
gation." 

By  the  l66th  section  it  was  enacted,  <<  that  this 
act  should  be  deemed  and  taken  to  be  a  public  act, 
and  shall  be  judicially'  taken  notice  of  as  such  by 
all  judges  justices  and  others,  without  being  speci- 
ally pleaded." 

The  contemplated  canal  was  never  made. 
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The  Attorney  General  for  the  defendants  ob-       1829. 
.  jected  to  the  receipt  of  this  evidence.     The  1 66th       j^lj^^  ' 
section  is  a  clause  introduced  in  a  large  class  of  these  tr- 

acts, and  it  is  therefore  important  to  come  to  a  coxr  .and 
rect  decision  in  this  case.     The  only  operation  of 
.that  clause  is  to  prevent  the  necessity,  in  any  legal, 
proceedings  in  which  the  act  comes  in  question,  of 
setting  it  out  in  the  same  manner  as  a  private  deed 
.upon  the  record:  it  goes  no  farther:  it  is  merely 
to  facilitate  those  proceedings,  and  does  not  alter  the 
character  of  the  act  as  public  or  private,  which  de- 
pends merely  on  its  object  and  provisions.  Now  what 
is  the  nature  of  this  act?  a  mere  private  arrangement, 
never  even  acted  on,  between  the  projectors  of  the 
canal  and  the  proprietors  of  the  contemplated  line, 
the  Corporation  of  Cambridge  among  others.  These 
private  acts  have  always  been  treated  as  mere  con- 
tracts between  individuals ;  and  their  recitals  are  of 
no  more  value  than  the  recitals  of  any  private  deed. 
They  in  no  way  bind  the  inhabitants  of  the  town  or 
strangers :  the  most  that  they  amount  to  is  a  bar- 
gain between  the  adventurers  and  Corporation. 

Campbell.  The  bill  not  being  a  public  act  can 
only  be  proved,  even  if  it  has  any  operation  on  this 
•question,  by  an  examined  copy  of  the  act  from  the 
parliament  roll. 

Taunton  for  the  plaintiff.  The  legislature  call  it 
a  pubUc  act  by  s.  166  :  and  if  a  public  act  at  all,  it 
is  so  to  all  intents  and  purposes ;  and  among  others 
for  the  mode  of  proof. 

But  besides  this,  the  act  is  in  itself  of  a  public 

F  F  4 


4a4f  CASES  AT  NISI  PRIU8,  K.  B. 

18S9.  nature.  Any  act  which  afiects  all  the  king's  sub- 
jects is  so ;  and  this  act  by  s.  122.  gives  to  the 
Canal  Company  the  high  prerogative  of  taxing  all 
the  king's  subjects.  Such  an  act  as  this  has  nev^ 
been  treated  as  a  mere  private  contract ;  though 
tiiose  words  may  have  been  applied  to  some  local  acts. 
Being  then  a  public  act»  both  in  its  nature  and  by 
the  ei^ress  declaration  of  parliament,  I  use  it,  not 
merely  for  its  recitals  in  the  preamble  of  the  section, 
but  as  a  legislative  recognition  of  the  existence  of 
those  toUs,  for  the  diminution  of  which  a  remedy  is 
provided. 

Storks  Seijt  If  the  act  is  brought  forward  by 
legal  evidence,  the  Court  must  notice  it  whether  a 
public  or  a  private  act:  the  distinction  between 
them  is  as  to  the  mode  of  authentication,  not  to  the 
efifect  when  authenticated.  The  recitals  in  the  pr^ 
amble  are  evidence  of  the  facts  contaiiied  in  them. 
R.  V.  Sutton,  4  M.  &  S.  532. 

CampbelL  R.  v.  Sutton  proceeded  expressly  on 
the  ground  that  it  was  a  public  act. 

The  Attorney  General  in  reply.  The  argument 
for  the  plaintiff  applies  equally  well  to  any  pn- 
vate  estate  bill,  and  to  all  rights  of  individuals. 
For  instance,  in  the  present  act  there  are  clauses 
protecting  certain  lands  stated  to  belong  to  Lord 
Braybrooke,  and  other  proprietors  on  the  line  of 
the  canal,  from  interference.  If  Mr.  Taunton^^ 
argument  were  correct,  this  would  be  a  legal  re- 
cognition of  their  title,  and  enable  them,  without 
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otter  evidence,  to  recover  against  any  body  in       ^^^^ 
trespass  or  ejectment     So  there  is  a  clause,  s.  57.       bbxkt 
stating  the  Corporation  to  be  alone  entitled  to       -J* 
erect  cranes  or  landing  and  weighing  machines   madOrBEB*. 
in  Cambridge,  and  to  receive  pa3rments  for  the 
use   of  them.     Surely  this  could  not  be  treated 
as  evidence  of  that  right     It  is  obvious  that  it  is 
the  mere  agreement  of  certain  parties,  as  to  what 
shall,  between  them,  be  considered  as  their  rights 
respectively :  and  in  point  of  fact,  if  a  bill  of  this 
kind  is  unopposed,  and  conforms  with  the  rules  of 
parliament,  it  passes  as  a  matter  of  course,  without 
enquiry. 

Lord  Tenterden  C.  J.  The  point  is  quite  new, 
and  of  great  importance,  as  it  will  apply  to  so  large 
a  class  of  statutes.  I  will  therefore  consult  my 
learned  brothers  on  it  to-morrow  morning,  as  the 
cause  will  not  finish  to  night,  and  they  will  then  be 
here. 

On  the  morning  of  the  17th  his  Lordship  did  so, 
and  on  returning  into  Court  said.  Two  grounds 
have  been  laid  for  the  admission  of  this  evidence  : 
the  one,  that  the  concluding  clause  renders  it 
admissible  as  a  public  act :  the  other,  that  even 
independently  of  that  clause,  it  is  so  from  its  nature. 
The  answer  given  to  the  first  was  that  the  clause 
only  applied  to  the  forms  of  pleading,  and  did  not 
vary  the  general  nature  and  operation  of  the  act. 
I  was  inclined  to  that  opinion  at  the  time,  and  my 
learned  brothers  agree  with  me  in  that  impression. 
We  also  think  that  the  second  ground  fails.  It  is 
said  that  the  bill  gives  a  power  of  levying  a  toll  on 
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1829.       all  the  king's  subjects,  and  therefore  the  act  is  pub* 

^  Bmtt  '     ^^  •  *^®  power  given  is  not  so  extensive,  it  is  only 

V'         to  levy  toll  on  such  as  shall  think  fit  to  use  the  na- 

and  Othsbs.   vigatlou.     The  ground  therefore  on  which  it  is  said 

the  act  is  public,  and  the  evidence  admissible,  fails ; 
and  I  cannot  receive  it 

The  evidence  was  accordingly  rejected. 


It  is  not  a  No  repairs   were  proved  to  be  done  to  any 

SderationTo'r  ^oads   by  the  Corporation,  with   one   exception, 

9ito\\ihorough  although  they  had  repaired  a  bridge  and  a  wharf; 

passing  on  all  and  the  toU  appeared  to  be  taken  indiscriminately 

r^^n'^fw  at  all  entrances  to  the  town. 

a  town,  that 

the  party  To  provc  the  antiquity  of  the  toll,  an  extract 

repSref  one  from  Domcsday  book   was  produced,  whereby  it 

md^ibrid*e^'  appeared  that  at  that  time  the  town  of  Cambridge 

Where  the  belonged  to  the  king,  who  received  from  it  certain 

the^time  of  "  cousuetudincs."     There  was  much  discussion  on 

l^ai  "»?™^»  the  meaning  of  the  word  consuetudines,  the  plaintiff 

the  soil  of  the  contending  that  it  meant  tolls,  the  defendants  custo- 

wTto  toll  °^^^y  ^®°'^  •  ^^^  nothing  material  was  decided  on 

/rflwfw  within  its  interpretation. 

wards  granted  Two  extracts  from  the  Pipe  Rolls  of  31  H.  2.  and 

busses  of  ^  John  were  also  read,  showing  that  at  those  times 

the  town,  the  burgesscs  of  Cambridge  had  had  their  town  to 

•*  the  town  of  r.             x»  ^i_                      •               •  j        ^-           x« 

c.  with  all  its  ^arm  of  the  crown,  m  consideration  or  a  payment, 

appurtenan.  j^  ^^q  instance  of  300  marks,  in  the  other  of  250. 

Q^  •    these 

words  are  suf-  The  towii  thus   Continuing  in  the   hands   of  the 

^eToD?  ^""  crown,  King  John,  in  the  8th  year  of  his  reign, 

granted  a  charter,  of  part  of  which  the  following  is 

a  translation. 
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*«  We  l^ave  granted  and  by  this  our  charter  con-  1829. 
firmed  to  our  burgesses  of  Cambridge  the  town  of  beitt 
Cambridge  with  all  its  appurtenances,  to  have  and  to  v. 

hold  for  ever  of  us  and  our  heirs  to  them  and  their  an^  OTttsms. 
heirs/*  rendering  therefore  60/.-  for  all  services, 
"  wherefore  we  will  •  and  firmly  enjoin  that  the 
aforesaid  burgesses  and  their  heirs  shall  have  and 
hold  the  before  mentioned  town,  with  all  its  appur- 
tenances; well  and  peaceably,"  &c. 

Lord  Tenterden  C.  J.,  in  summing  up  to  the 
jury  said.  There  are  two  sorts  of  toll  recognised  by 
the. law,  toll  traverse,  and  toll  thorough ;  and  the 
plaintiff  will  be  entitled  to  a  verdict  on  the  plead- 
ings in  this  case,  if  he  establishes  his  title  to  either. 
Where  a  party  has  the  burden  of  repairing  public 
highways^  he  may,  though  those  were  public  ways 
at  the  time  that  the  liability  to  repair  commenced, 
be  entitled  to  take  toll  in  consideration  of  those 
repairs;  and  that  is  toll  thorough.  The  public 
however  having  an  antecedent  right  to  the  use  of 
the  ways,  he  can  only  be  so  entitled-  by  virtue  of 
such  consideration ;  and  for  that  purpose  the  plain- 
tiffin  this  case  attempted  to  prove  that  the  corpora- 
tion of  Cambridge  repaired  the  roads  and  streets 
there.  He  has  only  proved  that  they  repaired  a 
single  road  :  and  having  failed  to  prove  that  they 
repair  all  the  roads  and  streets  in  Cambridge,  where 
they  claim  the  toll,  the  consideration  fails,  and  they 
cannot  be  entitled  to  toll  tho'rough.  (a) 

They  may  however  be  entitled  to  toll  traverse. 


(a)  S.  P.  Truman  v.  fFalgham,  2  Wils.  296. 
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1829.  That  arises,  when  the  owner  of  the  soil  dedicates  .  '  > 
^'^^^^^  it  to  the  use  of  the  public ;  but,  at  the  time  of  the 
V.  ^  dedication,  reserves  to  himself  toll  from  those  who  L  < 
and  Otum.  P^^  ^^^^  ^t.  The  reservation  must  be  made  at  the  *| 
time ;  and  in  this  case  therefore  it  must  have  been  * 
made  before  the  time  of  WiUiam  the  Conqueror, 
for  it  appears  from  Domesday  Book  that  there  was 
then  a  town,  and  highways  of  some  standing  at 
Cambridge.  At  that  time  the  town  belonged  to  the 
king,  and  if  he  or  his  predecessor,  at  the  time  when 
highways  were  first  made  there,  reserved  toll  to 
themselves  for  passing  over  them,  he  would  at  that 
time  be  entitled  to  toll  traverse.  Of  that  you  must 
judge  from  the  expressions  in  Domesday  Book,  and 
from  the  evidence  of  later  usage,  to  which  you  may 
presume  a  rightful  beginning,  if  any  such  can  by 
law  be  devised*  If  at  that  time  the  king  was 
entitled,  not  only  to  the  soil  of  the  town,  of  which 
there  is  no  doubt,  but  also  to  toll  traverse  within 
it,  I  am  of  opinion  that  that  right  to  toll  would  pass 
to  the  burgesses,  by  the  grant  of  the  town  with  its 
appurtenances  in  the  charter  of  King  «7oAn,  with- 
out any  more  express  words  relating  to  it.  (a) 

Verdict  for  the  defendants* 


(a)  The  Attorney  General  in  his  address  to  the  jury,  in  com- 
mentiDg  on  the  leases  of  tolls  produced,  had  treated  tliem  as 
void  for  want  of  specifying  the  amount  of  the  tolls,  and  bad 
stated  that  Montague  J.,  in  The  Case  of  Maidenhead  in  Berhf 
Palmer,  86.,  had  considered  that  a  grant  of  tolls  by  the  Crown 
was  void  for  the  same  omission* 

In  that  case  however  the  three  other  judges  were  of  a  con- 
trary opinion :  and  their  opinion  is  adopted  by  Chief  Baron 
Comyns  in  his  Digest,  Toll.  £• 
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* 

Taunton  Storks  Seijt  Pattesoh  and  Barker  for  ^^^^* 

the  plaintiff.  Brett 

Scarlett   A.  G.  Campbell  Alderson  Eagle  and  bhILbs 

Gunning  for  the  defendants.  »d  Othsbs. 


lii  Hilary  Term  Taunton  moved  for  a  new 
trial  on  the  ground  that  certain  entries  in  the  Cor- 
poration books  with  respect  to  the  tolls,  such  as 
orders  made  for  granting  leases  of  them,  the  ap- 
pointment of  committees  to  manage  them,  &c.y 
which  had  been  rejected  at  the  trial,  ought  to  have 
been  received  as  evidence  that  the  Corporation  then 
dealt  with  tolls ;  and  he  urged  that  there  was  a  diiS- 
tinction  between  the  books  of  a  corporation,  to 
which  all  members  of  the  corporation,  and  even  an 
inhabitant  who  was  the  relator  in  a  quo  warranto^ 
though  not  a  member  of  the  corporation,  had 
access.  He  also  moved  on  the  ground  of  a  misdi- 
rection by  Lord  Tenterden,  in  telling  the  jury  that 
the  repairs  proved  were  not  a  suflScient  considera- 
tion for  the  toll  claimed,  treating  it  as  toll  thorough. 
On  the  first  point,  the  Court  immediately  refused 
the  rule,  referring  to  Phill.  Ev.^  and  denying  the 
existence  of  any  distinction,  in  case  merely  affect- 
ing the  private  property  of  a  corporation,  between 
the  books  of  a  corporation  and  of  an  individual. 
On  the  latter  point,  they  took  time  to  consider 
whether  they  should  grant  a  rule  or  not ;  and 
finally  the  rule  was  refused. 
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1829. 


WMMiNffit.,  DUKE  t;.  POWNALL. 

I>ec»  19. 

Several  per-     AssuMPsiT  for  goods  sold  and  delivered, 
amed^to'^      The  defendant  was  sued  as  one  of  the  Committee 
equally  the      for  managing  a  public  meeting  and  preparing  and 
jomt  under-     procuring  signatures  to  a  petition  against  the  bill 

iSbro^ht  ^^^  ^^^  ^^^^^^  ^^  ^^^  Majesty's  Roman  Catholic  sub- 
against  one  of  jects  from  disabilities. 

ofTe  wmtrac-  By  onc  of  the  resolutions  of  the  Committee,  if  the 
tors  18  a  com-   f^jjj^js  collected  bv  subscription  should  prove  inade- 

petent  witness  -  */  i.  i 

for  the  defen-  quatc  to  the  expenses  incurred,  the  Committee  were 
J-iT'e-*  to  bear  the  deficiency  in  equal  proportions  Con- 
though  therest  sidcrable  expenses  were  incurred,  and  at  the  time 

do  not  join  m       ^   ,  .   -    *  i .  t    • 

the  release,      of  the  tnal  there  were  many  outstandmg  claims. 

A  witness  called  for  the  defendant  acknowledged 
on  the  voire  dire,  that  he  was  a  member  of  the 
Committee,  and  the  defendant  released  him. 

Campbell  for  the  plaintiff.  The  release  does 
not  render  the  witness  competent.  The  defendant 
indeed  can  maintain  no  action  against  him ;  but  he 
may  recover  against  any  other  member  of  the  Com- 
mittee, and  that  member  may  recover  against  the 
witness  a  proportion  of  any  sum  which  he  is  forced 
to  pay.  Even  if  that  be  not  so  in  the  common 
case,  where  there  is  only  a  single  transaction,  it  is 
here,  where  there  are  complicated  accounts  to  ad- 
just, and  the  deficiency  is  to  be  equally  borne  by 
the  parties.  Any  payments  made  by  another  mem. 
ber  of  the  Committee  to  contribute  towards  this 
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verdict  would  be  good  payments  by  him  on  account  1829. 
of  the  expenses  of  the  Committee :  and  if  he  should 
finally  be  found  to  have  paid  more  than  his  share, 
he  would  have  a  remedy  against  the  witness  among 
others  for  that  excess,  part  or  the  whole  of  which 
will  have  resulted  from  the  present  action. 

The  Attorney  General  for  the  defendant  The 
^present  defendant,  in  any  action  which  he  may 
bring  against  another  member  of  the  Committee 
for  contribution,  can  only  recover  that  member's 
share  of  the  verdict  in  the  present  action  :  and  that 
member  consequently  can  recover  nothing  against 
the  witness,  or  any  other  member  of  the  Committee, 
because,  having  paid  only  his  own  share,  he  has 
paid  nothing  in  discharge  of  them.  The  first  ground 
therefore  fails :  and  the  complication  of  accounts 
in  this  case  makes  no  difference ;  for  the  defend- 
ant by  his  release  takes  the  witness's  share  of  the 
debt  upon  himself,  and  could  not  charge  any  other 
member  with  any  thing  in  respect  of  it. 

Lord  Tenterden  C.  J.  I  think  the  witness  is 
competent.  The  defendant  can  recover  against 
each  member  nothing  more  than  his  rateable  share ; 
and  as  each  would  pay  no  more  than  that,  and  no  more 
in  consequence  of  the  release  than  without  it,  no  one 
would  have  any  claim  against  the  witness  in  conse- 
quence of  such  payment.  But  it  is  said  that  there 
are  accounts  to  be  taken ;  that  the  payments  made 
in  discharge  of  this  debt  would  be  allowed  in  taking 
the  accounts ;  that  the  witness  is  liable  for  any  de- 
ficiencies ;  and  that  this  renders  him  incompetent. 
I  think  not.     If  any  member  called  upon  by  the 
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1 829.  defendant  for  contribution  should  finally,  on  the 
jj^^j^  general  balance  of  the  accounts,  be  found  to  have 
V.  paid  more  than  his  share  of  the  deficiency,  ao  far 
as  that  over-payment  shall  have  resulted  from  the 
payment  obtained  in  consequence  of  the  present 
proceedings,  (if  indeed  that  be  possible,)  I  think  he 
must  have  recourse  to  the  defendant,  who  has  re- 
leased  the  witness,  and  not  to  the  witness  himself. 

Verdict  for  the  plaintifi. 

Campbell  and  F.  Kelly  for  the  plaintiff. 
Scarlett  A.  G.  F.  Pollock  and  EUis  for  the  de- 
fendant. 


Where  several  are  charged  in  respect  of  a  joint  liability 
merely,  without  any  joint  fund  or  property,  it  would  seem  that 
the  release  would  clearly  make  any  one  a  witness  for  another, 
because,  as  the  persons  jointly  liable  to  strangers,  are  only 
liable  in  contribution  each  for  his  own  proportion,  the  only  claim 
that  could  be  made  on  the  witness  af^er  payment  would  be  by 
the  one  paying,  and  that  claim  would  be  barred  by  the  release; 
the  others  would  have  no  claim  on  him,  nor  would  their  liability 
be  increased  by  the  release,  because,  as  the  non-contribution 
of  the  releasee  arises  out  of  the  act  of  the  releasor  to  which 
they  are  no  parties,  he  cannot  thereby  increase  the  propor- 
tions due  from  them.  And  this  would  be  so  however  many 
different  demands  there  might  be,  as  well  as  when  there  is  only 
one,  because  each  particular  case  of  payment  would  only  give  a 
claim  to  the  payer  against  each  o^  the  others  for  bis  proportion. 
Wright  V.  Hunter,  1  "East,  30.  S.  C  5  Ves.  792.  But  in 
partnership,  where  a  joint  property  and  a  joint  fund  exist, 
the  same  reasoning  would  not  decisively  apply,  for  the  de- 
fendant, against  whom  the  verdict  went,  might  have  recourse 
to  the  joint  fund  to  satisfy  the  debt,  and  so  expose  the  witness 
to  other  demands  from  third  persons,  which,  without  this  pay- 
ment, might  have  been  satisfied  out  of  the  joint  fund. 

It  is  not  easy  to  see  how  a  payment  by  one  partner  or  person 
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joiDtly.  liable  could  cause  any  overpayment  by  a  third  partner, 
as  is  supposed  in  the  argument  in  the  principal  case.  As 
amongst  partners  when  one  becomes  a  bankrupt,  and  one  of  the 
remaining  solvent  partners  pays  the  whole  debt,  it  would  seem 
that  at  law  he  can  only  claim  against  the  other  solvent  partners 
their  original  proportion.  CcfineU  v.  Edwards^  2  B.  &  P.  268* 
Deering  v.  JVinchelsea,  ib.  270.  Collins  v.  ProsseVf  1  B.  &  C. 
682.  Browne  v.  Lee^  6  B.  &  C.  689.  In  equity  the  rule  of 
contribution  seems  different.  See  Peter  v.  Richf  1  Cha.  Ca.  34. 
Ex  parte  fVatson,  4  Madd.  477.  S.  C.  1  Buck.  450,  Ex  parte 
Smithy  1  Buck.  492.  Ex  parte  Hunterfib.  552.  Stone  y.  Yea^ 
Jacob.  R.  426.  It  would  be  doubtful  what  the  rule  of  con* 
tribution  would  be  when  in  an  action  against  three  partners 
bankruptcy  is  pleaded  by  one,  and  a  noUe  prosequi  entered, 
and  there  is  a  verdict  against  the  other  two,  and  execution 
issues,  and  payment  is  made  by  one. 


1829. 


REX  V.  GUTCH  FISHER  and 
ALEXANDER. 


Wxflnmnnm» 
Dec,  22. 


This  was  a  criminal  information  filed  by  the 
Attorney  General,  for  a  libel  published  in  the 
Morning  Journal  newspaper. 

The  defendants  were  proved  to  be  proprietors  of 
the  newspaper  in  the  usual  manner  by  their  affidavit 
filed  at  the  Stamp  Ofiice ;  and  the  newspaper  con- 
taining the  article  charged  as  libellous  was  read. 
No  other  evidence  was  offered. 

F.  Pollock  for  the  defendant  Gtitch,  stated  that 
even  taking  the  paper  to  be  libellous,  still  he  was 
in  a  condition  to  show  that  Mr.  Gutch  was  per- 
fectly innocent  of  any  share  in  the  criminal  publi- 
cation, as  he  was  linng  at  the  time  at  a  country 
residence,  more  than  a  hundred  miles  from  London, 

G  G 


In  an  indict- 
ment for 
libel,  the  pro« 
prietor  ofa 
newspaper  is 
primdfacie 
answerable  for 
what  appears 
in  it :  but  the 
presumption 
arising  from 
propnetorship 
may  be  re- 
butted and  an 
exemption 
established. 
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1829.  without  taking  any  share  whatever  in  the  actoal 
^""^^^  publication  of  the  newspaper  in  London  j  the  whole 
V.  of  which  was  conducted  by  the  managing  pro- 
y,sHE^^and  prictor,  Alexander;  and  that  in  fact  he  was  him- 
Alixanmb.  self  confined  to  his  house  by  illness  when  the  paper 
complained  of  appeared.  Now  this  being  so,  it 
is  impossible  to  infer  a  criminal  participation,  in- 
asmuch as  he  could  not  but  be  ignorant  of  the 
nature  and  character  of  the  particular  artide. 
The  notion  that  a  proprietor  of  a  newspaper  is 
necessarily  responsible  criminally  for  the  act  of 
his  partner  or  agent,  is  against  the  universal  prin* 
ciple  of  criminal  law,  that  a  malicious  intention  is 
essential  to  constitute  guilt  in  the  agent,  whatever 
the  act  is ;  even  the  act  of  killing  another  is  merely 
presumptive  evidence  of  murder,  and  may  either  be 
mitigated,  or  explained  away  altogether,  by  the  par- 
ticular circumstances,  and  the  intention  of  the  party. 
The  mere  employment  of  another  to  conduct  and 
publish  a  newspaper  is  lawful ;  it  may  be  intended 
by  the  principal  to  be  conducted  lawftillyand  bene- 
ficially for  the  public  :  and  although  the  proprietor 
by  furnishing  capital,  may  be  said  to  cause  the 
publication  of  a  newspaper,  he  cannot  be  said 
^*  knowingly  and  unlawfully  to  cause  to  be  pub- 
lished*' a  libel,  unless  he  knows  its  contents,  and 
intends  that  his  agent  should  publish  that  which  is 
libellous.  To  hold  otherwise,  will  be  to  carry  the 
responsibility  of  a  principal  or  partner  further  in 
criminal  cases,  than  it  is  extended  even  in  civil 
cases;  for  although  a  principal  is  liable  civilly  for 
the  negligent  acts  of  his  servant,  he  is  not  so  for  the 
intentional  wrongs  of  the  agent,  though  he  has 
himself  fiirnshed  the  means  or  instrument  of  coro- 
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mitting  the  wrong,  these  means  being  provided  and  1829. 
entrusted  with  the  servant  for  a  lawful  purpose,  ^^ 
It  is  therefore  altogether  at  variance  with  the  known  v. 

principles  of  law,  in  every  other  criminal  or  civil  fishee  and 
case,  to  hold  that  as  against  Mr.  Gutch  the  case  Albxamd»». 
established  is  conclusive  of  his  guilt,  even  admitting 
it  to  furnish  any  presumption  at  all.  But  inasmuch 
as  some  modern  authorities  appear  to  have  held 
such  proof  to  be  decisive  against  a  defendant,  it 
becomes  necessary  to  examine  those  authorities,  and 
to  see  how  far  they  are  binding  as  such,  contrary 
as  they  are  to  reason  and  justice.  It  must  be  ad- 
initted  to  have  been  ruled  in  jRea?  v.  Waller^ 
S  £sp.  21.,  that  the  proprietor  of  a  newspaper  is 
criminally  answerable  for  the  publication  of  a  libel 
by  his  servants,  though  he  himself  has  nothing  to 
do  with  the  publication,  and  the  same  doctrine  was 
acted  on  in  R.  v.  Culhell  (a) ;  and  in  J?,  v.  AlmoUf 
5  Burr.  2686.,  it  was  held  that  the  publication  by 
the  servant  was  prima  Jacie  evidence  against  the 
master;  but  Lord  Mansfield  expressly  says  that  it 
may  be  answered  by  contrary  evidence,  showing 
*•  tJiat  he  was  not  privy  nor  assenting  to  it,  nor 
encouraging  it.''  And  ila  Hawkins  P.  C.  lib.  1. 
/:.  73.  s.  10.  similar  doctrine  is  laid  down  with  <<  as 
it  is  said,''  and  authorities  to  the  contrary  cited. 
But  it  is  remarkable  that  these  modern  authorities 
are  not  only  unsupported  by  the  more  ancient,  but 
are  at  variance  with  the  better  and  more  just  prin- 
ciple as  laid  down  in  the  older  cases.  The  first 
case  in  which  the  doctrine  contended  against  was 
laid  down,  and  on  which  the  others  must  rest  as 


(a)  See  Erskine's  Speeches,  toI.  v. 
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1829.  their  foundation  is  Rex  v.  Dodd,  2  G.  2.  2  Sess. 
^  '  j^^  Cas.  S3.  This  was  certainly  the  dictum  of  the  court 
V.  in  granting  a  criminal  information.  But  in  ii.  v. 
FisHEB  and  Ntitl^  when  the  jury  refused  to  find  any  but  a  special 
Alexandm,  verdict  on  similar  facts,  the  Attorney  General  did 
not  dare  to  accept  it,  and  a  juror  was  withdrawn. 
1  Barnardiston,  306.  Fitzgibbon,  47«  But  the  true 
doctrine  and  principle  of  criminal  responsibility  is 
fully  expounded  in  LamVs  case,  9  Co.  59.  S.  C 
Moore;  813.,  where  it  was  resolved  "  that  every 
one  who  shall  be  convicted  in  the  said  case,  either 
ought  to  be  a  contriver  of  the  libel,  or  a  procurer 
of  the  contriving  of  it;  or  sl  malicious  publisher  ^ 
ity  knowing  it  to  he  a  libel ;  for  if  one  reads  a  libel, 
that  is  no  publication  of  it;  or  if  he  hears  it,  it 
is  no  publication  of  it,  for  before  he  reads  or  hears 
it  he  cannot  know  it  to  be  a  libel ;  or  if  he  hears  or 
reads  it  and  laughs  at  it  it  is  no  publication  of  it ; 
but  if  after  he  has  read  or  heard  it,  he  repeats  it 
or  any;part  of  it  in  the  hearing  of  others,  or  after 
that  he  knows  it  to  be  a  libel,  he  reads  it  to  others, 
that  is  an  unlawful  publication  of  it;  or  if*  he 
writes  a  copy  of  it  and  does  not  publish  it  to 
others  it  is  no  publication  of  the  libel ;  for  every 
one  who  shall  be  convicted  ought  to  be  a  contriver, 
procurer,  or  publisher  of  it,  knowing  it  to  be  a  Ubel" 
When  therefore  the  reason  and  principle  are  one 
way,  and  are  supported  by  the  ancient  authorities, 
though  not  by  certain  modern  cases,  the  jury  should 
have  the  sanction  of  the  court  in  following  and 
acting  on  the  ordinary  principles  of  justice  and 
good  sense,  and  it  is  therefore  unnecessary  to  Mr. 
Gutch's  defence  to  discuss  the  particular  merits  of 
the  paper  in  question,  as  to  its  libellous  or  inno- 
cent character. 
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F.  Pollock  called  one  witness,  a  servant  in  Gutch's  1829. 

house  who  stated,  that  at  the  time  of  the  publica-  r^x 

tion,  Gutch  was  living  in  Worcester  in  an  ill  state  ^  *'• 

of  health,  and  was  not  interfering  with  the  conduct  FisHs&and 

of  the  paper  at  all,  as  far  as  she  knew  ;  and  that  he  ^"^''*'^ 
was  at  the  same  time  editor  of  a  Bristol  paper. 

Lord  Tenterden  C.  J.  in  summing  up  said  ;  On 

the  part  of  Mr.  Gutch  it  is  contended  that  a  proprie- 
tor of  a  newspaper  who  is  not  shown  to  take,  or  who 
can  show  that  he  took  no  part  in  the  publication  of 
the  newspaper,  and  of  the  libel  in  question,  is  not 
criminally  responsible.  Now  whether  it  is  so  shown 
in  this  case  is  a  fact  for  you  to  consider,  but  I 
am  bound  to  state  the  law  as  I  have  received  it 
from  my  predecessors.  I  cannot  propose  to  you  a 
different  rule  from  what  1  find  adopted  by  those  who 
have  filled  my  situation  before  me.  Now  it  is  con- 
ceded that  it  has  been  held  in  several  cases  that  a 
proprietor  so  situated  is  criminally  answerable.  But 
it  is  said  that  this  is  a  different  principle  from  that 
which  prevails  in  all  other  criminal  cases  ;  but 
this  does  not  appear  to  me  to  be  so,  the  rule  seems, 
to  me  to  be  conformable  to  principle,  and  to  com- 
mon sense ;  surely  a  person  who  derives  profit  from, 
and  who  furnishes  means  for  carrying  on  the  con- 
cern, and  entrusts  the  conduct  ofthe  publication  to 
one  whom  he  selects,  and  in  whom  he  confides,  may 
be  said  to  cause  to  be  published  what  actually  ap- 
pears, and  ought  to  be  answerable,  although  you  can*- 
not  show  that  he  was  individually  concerned  in  the 
particular  publication.  It  would  be  exceedingly 
dangerous  to  hold  otherwise,  for  then  an  irrespon- 
sible person  might  be  put  forward,  and  the  person 
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Rjx  it  could  not  be  published,  might  remain  behind 

»•  and  escape  altogether. 

ruAUtihd  The  jury  found  all  the  defendants  guilty. 

AUEXANDBB. 

Scarlett  A.  G.  Sugden  S.  G.  Gumey  Brougham 
Alderson  and  Wightman  for  the  prosecution. 

F.  Pollock  and  Hill  for  Gutch. 

Barstow  for  Fisher. 

Alexander  in  person. 


In  R.  V.  the  same  defendants  on  another  ex- 
(Officio  information,  which  was  tried  on  the  following 
day, 

Lord  Tenterden  C.J.  in  summing  up  said,  I  tell 
you  to  day  as  I  thought  myself  bound  to  tell  the 
jury  yesterday,  that  the  proprietor  of  a  newspaper  is 
criminally  answerable  for  what  appears  in  it ;  I  do 
not  mean  to  say,  nor  ever  did  mean  to  say,  that 
some  possible  case  may  not  occur  in  which  be 
would  be  exempt,  but  generally  speaking  he  is  an- 
swerable. 

The  defendant  Gutch  was  brought  up  for  judg- 
ment in  Hilary  Term  following,  and  discharged 
on  his  own  recognizances. 
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REX  v.  MARSDEN  ALEXANDER  WEnumm^ 

and  ISAACSON.  ^''^^' 

This  was  an  indictment  charging  that  the  defend-  When  the 
ants  intending  to  traduce  and  vilify  the  Duke  of  cenenS^or 
WelUngton  one  of  his  Majesty's  ministers,  and  to  King's  counsel 
cause  it  to  be  believed  that  he  was  guilty  of  dis-  ^daUyas 
loyal   intentions   &c.   asjainst  the   King,    and  to  ^^^\^ 

J  o  o»  ^     conduct  a 

bring  him  into  hatred  and  contempt,  falsely  malici-  prosecution 
ously  and  scandalously  published  the  libel  set  out.  m^eoirfor  mlil 
The  defendants  were  proprietors  of  the  Mormng  ^®°®*°®.'Jj'>, 
Jounaly  in  which  the  letter  charged  as  a  libel  was  to  reply 
published,    and    the    indictment    had   been  pre-  defendantalb 
ferred  by  the  Duke  of  Wellington^  the  prime  mi-  no  witneeies. 
nister. 

The  Attorney  and  Solicitor  General  and  the 
usual  counsel  for  the  crown  conducted  the  prose- 
tion,  and  the  Solicitor  of  the  Treasury  was  the 
attorney. 

No  witnesses  were  called  for  the  defence,  and 
on  the  Attorney  GeneraTs  rising  to  reply,  Huyjjfrey 
for  the  defendant  Isaacson  objected  to  his  doing  so, 
on  the  ground  that  this  was  a  private  prosecution 
instituted  by  the  Duke  of  WelUngton  as  a  private 
individual,  and  not  a  public  proceeding  on  behalf 
of  the  crown. 

The  Attorney  General  stated  that  he  appeared 
in  his  official  character. 
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1829.  Lord  Tenterden  C.  J.      There  is  no  doubt  of 

Rex         ^^^  ^"'®  >  wherever  the  King's  counsel  appears  offi- 
,,    ^'         daily  he  is  entitled  to  reply. 

Mabsden  •^  *  -^ 

f^utlcZ.  The  jury  found  all  the  defendants  guilty. 

Scarlett  A.  G.  Stigden  S.  G.  Gumey  Brougham 
Alderson  and  Wightman  for  the  prosecution. 

Humfrey  for  Isaacson. 
Alejcander  in  person. 


In  Rex  V.  BeUy  which  was  a  criminal  informa- 
tion for  a  libel  on  the  Lord  Chancellor  published  in 
the  Atlas  newspaper,  of  which  the  defendant  was 
editor,  which  was  tried  on  the  same  day,  the  At- 
tomey  General  conducted  the  prosecution,  and 
stated  that  he  appeared  as  the  counsel  and  private 
friend  of  the  Lord  Chancellor^  and  no  evidence 
being  offered  for  the  defence  he  did  not  reply. 

Scarlett  A.  G.  Brougham  and  Alderson  for  the 
prosecution. 

The  defendant  in  person. 
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SECOND  ADJOURNED  SITTINGS  IN  LONDON. 


DOBSON  and  Others  v.  DROOP.  Gwldhau, 

•Ant.  15. 
jiss  UMPSIT  for  dem  Urrage.  Where  a  bill  of 

The  plaintiffs  were  owners  of  the  ship  Mantura,  Sort 
which  sailed  from  Bremen  to  London  as  a  general  murrageaaera 

,.  .^,  .  A  •       •      11         r»  r       certain  time^ 

ship,  with  consignments,  pnncipaJly  of  corn,  for  the  owner 
several  merchants  in  London ;  and  among  others  ^^l^^ 
for  the  defendant,  and  for  Messrs.  Exley  &  Co,  time  during 
The  defendant's  corn  was  shipped  under  bills  of  goods  remain 
lading ;  on  which  tliere  was  a  memorandum  in  these  V'l^^  '^  f^\ 
words,  —  "  The  ship  to  be  discharged  in  fourteen  consignee. 
running   days   after   arrival,  or  eke  to  pay  four  Jo'^"^tion^' 
guineas  a  day  demurrage**'     The  bills  of  lading  to  ^^^  *"c** 
the  other  consignees  contained  similar  stipulations,  that  another 
except  that  the  amount  of  demurrage  varied,  mot^e°r^u"of 

The  ship  arrived  in  London^  and  was  ready  to  lading  has 
deliver  her  cargo  on  the  6th  oi  January  ;  but  the  damage  to' a 
defendant's  com  was  not  completely  removed  till  g«^ter 

*/  amount  forthe 

the  2d  of  February^  and  none  of  it  before  Janu^  same  period, 
ary  21st.  There  was  some  conflicting  evidence  as 
to  the  possibility  of  delivering  it  sooner ;  the  de- 
fendants  saying  that  their  corn  could  not  be  got 
at  till  some  of  Messrs.  Exley  &  Co.'s  corn  had  been 
removed,  and  that  they  removed  their  own  in  a 
reasonable  time  after  that  was  done ;  the  plaintiffs 
giving  evidence  that  the  defendant's  corn  might  at 
any  time  have  been  removed ;  and  also  relying  on 
the  case  of  Lear  v.  Yates^  3  Taunt  387.,  as  an  au- 
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DOBSON 

and  OruERg 

V. 

Dboop. 


thority  to  show  that  the  consignee  was  liable  abso- 
lutely, after  the  expiration  of  the  stipulated  time, 
without  any  regard  to  particular  circiftnstances. 
Messrs.  Exley  &  Co.  did  not  complete  the  dis- 
charge of  their  part  of  the  cargo  until  Febrtuiry  3d; 
and  before  the  present  action  was  brought  they 
had  paid  ^5L  for  demurrage,  the  rate  stipulated  by 
their  bill  of  lading  being  51.  a  day. 

The  Attomejf  General  for  the  defendant  The 
decision  of  Lear  v.  Yates  is  a  very  erroneous  deci- 
sion, and  has  already  been  over-ruled  in  Rogers  ?• 
Hunter^  sup.  63.,  in  which  that  case  was  cited  and 
disregarded.  One  object  of  the  present  defence  is 
to  have  an  opportunity  of  obtaining  a  more  soleum 
confirmation  of  the  point  ruled  in  Rogers  v.  Hunter. 
But  besides  this  ground  of  defence,  which  raises  a 
question  of  fact,  the  plaintiffs  are  not  entitled  in 
point  of  law  to  recover;  for  they  have  received 
from  Ea:ley  &  Co.  all  that  they  can  claim  from  the 
consignees  on  account  of  demurrage.  The  conse- 
quence of  allowing  them  to  recover  against  all  the 
consignees  would  be  absurd,  for  it  would  make 
the  delay  more  profitable  to  them  than  any  regular 
employment  of  the  ship. 

F.  Pollock  for  the  plaintiff.  There  is  no  au- 
thority for  saying  that  a  payment  by  one  party,  of 
demurrage  stipulated  for  by  one  bill  of  lading,  is 
any  answer  to  an  action  against  another  party,  for 
demurrage  arising  upon  another ;  nor  is  there  any 
reason  why  it  should  be  so.  Demurrage  is  in  the 
nature  of  a  penalty  for  the  purpose  of  preventing 
delay ;  and  if  it  should  happen  that  the  rate  of  de* 
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murrage  exceeds  that  of  freight,  it  will  only  make 
the  stipulation  more  likely  to  effect  its  object 

Lord  Tenterden  C.  J.  I  am  certainly  of  opinion 
that  if  a  consignee  cannot  get  his  goods  because 
some  other  person's  goods  prevent  him,  he  is  not 
liable  for  the  delay  of  the  vessel.  That  is  all  that 
I  determined  in  Rogers  v.  Hunter  ;  and  I  do  not 
think  any  objection  will  be  made  to  the  principle^ 
I  shall  leave  it  therefore  to  the  jury  as  a  question 
of  fact,  whether,  as  the  fourteen  stipulated  days 
expired  on  January  20th,  the  non-removal  of  the 
defendant's  goods  during  the  whole  or  any  part  of 
the  time  after  that  day,  was  occasioned  by  his  own 
default ;  and  they  will  give  damages  for  the  length 
of  the  delay  so  occasioned.  If  there  were  any  such 
default  I  think  the  defendant  is  liable  to  this  action, 
and  that  the  payment  by  Messrs.  Exley  h  Co.  does 
not  affect  the  question  between  the  plaintiffs  and 
him.  When  there  are  several  consignees,  if  each 
makes  default  I  see  no  reason  why  each  should 
tiot  be  answerable. 

Verdict  for  the  plaintiff*  for  the  whole  amount. 

F.  Pollock  and  Alderson  for  the  plaintiffi. 
Scarlett  A.  G.  and  R.  Richmond  for  the  defend- 
ant 


1890. 


D0B8ON 

and  Otheri 

V. 

Dboop. 


On  the  following  day  a  similar  action  {Dobson 
and  Others  v.  Hebeler)  was  tried  against  the  con- 
signees of  another  parcel  of  goods  by  the  same  ship, 
and  with  the  same  result 

F.  Pollock  and  Alderson  for  the  plaintiffs. 

Scarlett  A.  G.  and  Campbell  for  the  defendant 
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Guildhall,    JOHNSON  and  Another  V.  LORD  and  Others. 

Jan»  15« 


In  an  action  Trespass  foF  breaking  the  dwelling-house  of  the 
"^"re  f  Va*   plaintiffs,  and  seizing  their  goods.    Plea,  the  general 

seizure,  the        ISSUe* 

action  must  be  '^^^  defendants  were  excise  officers,  and  had 
proved  in  the    entered  the    premises  and   seized   the  snoods  oa 

first  instance  *  ,  '^ 

before  any       suspicion  of  their  being  used  for  illicit  distillation. 
Ts'given?  ^^^      '^^^  witness  who  served  the  notice  of  action  on 
The  piaintMTs    jhc  defendants  not  being  in  court  at  the  time  that 

slept  at  diror-      ,  n     i  Vi    -r^   «*     t    ^       i         ^    •     •/*• 

ent  houses,  the  cause  was  called  on,  F.  Pollock  for  the  plamtim 
STdr  places  of  requested  to  be  allowed  to  proceed  with  the  oth^ 
busmess,  but  a  parts  of  the  case,  as  the  witness  was  almost  imme* 

servant  slept       j  •   ^   i  ^    i 

on  the  diately  expected. 

1>reniises  of  the 
atter. 

Semb.  that  the      Lord  Tenterden  C.  J.  refuscd  to  allow  this, 

Clace  of  . 

usiness  may     Saying,  that  the  notice  must  be  proved  in  the  first 

5esOTbMi*in  instance,  and  that  without  this  proof  he  could  not  try 
thedeciaration  the  cause  at  all.     The  act  7  &  8  G.  4.  c. 53.  s.llS. 

as  a  dwelling 

house  of  Uie  specially  directs  that  no  evidence  shall  be  given  of 
0^^'  ^"y  thing  not  included  in  the  notice ;  so  that  you 
whether  the     must  prove  the  uoticc  to  lay  a  foundation  for  the 

notice  of  ,1  .J 

action  properly  Other  evidence. 

descntes  the         ^he  scrvicc  of  the  notice  was  then  proved  by 

plaintins  as  of  .  r  / 

the  place  of     another  witness. 

statute*'    ^         The  notice  described  the  plaintiffs  as  of  their 

requiring  it  to    place  of  busincss.     In  fact  they  each  slept  at  other 

state  their  "•"  ^       •'  ' 

place  of  abode,  places;  but  they  were  on  the  premises  during  the 

day,  and  a  servant  slept  there.     The  stat.  7  & 
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8G.  4.  c.  53.  s.  114.  requires  the  notice  to  state  the  ISSO. 

place  of  abode  of  the  plaintiffs.  Johnson 

An  objection  was  made  that  the  place  of  abode  aodANOTHBa 

must  be  the  place  at  which  they  slept,  not  their  Ia)rd 

mere  place  of  business ;  and  that  the  declaration  ^^  Othxes. 
was   also   erroneous  in  calling  it  their  dwelling- 
house. 

Lord  Tenterden  C.  J.,  after  observing  that  pos-  * 
sibly  the  place  of  business,  where  a  servant  slept, 
might  properly  be  described  as  a  dwelling-house 
belonging  to  the  plaintiffs,  and  yet  not  be  their 
place  of  abode  meant  by  the  statute,  said  that  the 
point  on  the  statute  was  a  new  one,  and  that  he 
would  not  nonsuit  upon  it,  but  would  give  the 
defendants  leave  to  move  to  enter  a  nonsuit 

The  defendants  however  afterwards  produced  a 
judgment  in  rem  of  the  Court  of  Exchequer,  con- 
demning the  goods  seized  as  forfeited. 

Nonsuit 

F.  Pollock  and  Piatt  for  the  plaintiffs. 

Scarlett  A.  G.  Williams  and  Walton  for  the  de-, 
fendants. 
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GriLDHALL,    WALLACE  and  Others  v.  SMALL  and  Others. 
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An  ofier  of 
a  specific  sum 
by  way  of 
compromise  is 
admissible  in 
evidence, 
unless  accom- 
panied with  a 
caution  that 
the  ofier  is 
confidential. 


Assumpsit  on  a  charter-party. 

There  was  some  difficulty  in  fixing  the  defendant 
with  the  contract.  It  appeared,  however,  that 
after  the  action  was  brought,  an  offer  of  a  specific 
sum  had  been  made ;  and  evidence  was  given  on 
the  part  of  the  plaintiffs,  that  a  friend  of  theirs  in 
consequence  went  to  the  defendants  and  advised 
them  to  increase  their  offer,  and  that  the  defendants 
refused  to  do  so,  saying,  "  We  shall  lose  enough 
by  the  charter-party  as  it  is."  The  witness  stated 
that  nothing  was  said  about  this  communication 
being  without  prejudice. 

The  Attorney  General  for  the  defendants,  said 
that  the  evidence  was  inadmissible.  From  the 
very  nature  of  the  transaction  it  appears  to  have 
been  a  negotiation  for  a  compromise  ;  and  if  so,  it 
must  be  understood  to  be  without  prejudice,  al- 
though nothing  is  said  on  that  subject  at  the  time; 
nor  does  it,  even  if  admitted,  amount  to  any  proof 

of  liability. 

» 

Lord  Tenterden  C.  J.  however  admitted  it, 
and  said  he  thought  it  good  prima  facie  evidence 
of  liability.  It  is  not  said  to  be  without  prejudice, 
and  an  offer  to  compromise  may  be  very  well  made, 
without  any  restriction  as  to  confidence. 

Verdict  for  the  plainti£&. 
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447 


18S0. 


Scarlett  A.  G.  and  Alderson  for  the  defendants,    and  Otiwes 


Similar  evidence  was  admitted  in  a  case  of  Watts  ▼.  Latviortf 
tried  before  Lord  Tenterden  C^  J^  Jan.  14th,  1890.  This  was 
an  action  upon  the  case  for  libel ;  and  the  pUuntiff  was  allowed 
to  show,  in  aggravation  of  damages,  that  his  attorney  met  the 
attorney  for  the  defendant  (the  editor  of  the  Times  newspaper) 
shortly  afler  the  publication  of  the  libel^  and  immediately  afler 
giving  notice  of  action  ;  that  they  met  for  the  purpose  of  ad- 
justing the  terms  oi  an  article  proposed  to  be  inserted  in  the 
paper;  that  they  agreed  upon  such  an  article,  an4  that  upon  its 
insertion,  the  action  should  be  abandoned ;  and  that  finaliy  tbe 
article  was  never  inserted. 

Verdict  for  the  plaintiff. 

Denman  Alderson  and  Tomlhuon  for  die  plaiotiC 
Scarlett  A.  G.  Brougham  and  Piatt  for  the  defendants. 


V. 

Small 
and  Othees. 


Nicholson  v.  Smith,  3  Stark.  N.  P.  a  128. 
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GoiLDHALL,    HILL  and  Another,  Assignees  of  MURDOCH, 
*^°"-  '*•  V.  HARRIS. 

A  debt  for  TrO  VER. 

SoI^"con-  ^^^  petitioning  creditor's  debt,  which  was  dis- 
ditionedfor      putcd,  was  100/.  lent  on  mortgage,  payable  after 

payment  after       .  ..  ^.  t_^«  ^^  •!/• 

nx  months  SIX  months  notice,  such  notice  not  to  expire  before 
notice,  such      the  SOth  January,  1830.     The   commission  was 

notice  not  to  ,  *^' 

expire  before  a  sued  out  m  March,  1829- 

a^dpetil"       On  the  part  of  the  defendant  it  was  contended 

tioning  ere-      that  this*  did  not   constitute  a  ffood  petitioninir 

ditor's  debt  to  ,,       .      ,   ,  ^  ,  t  i  i  ,   ,        i 

support  a  com-  Creditor  s  debt,  formerly,  although  a  debt  due 
ouTbefore^at  ^"  ^  future  day  might  be  proved  under  a  corn- 
day,  mission,  it  would  not  furnish  a  good  petitioning 

creditor's  debt,  and  although  the  law  is  now  other- 
wise, yet  by  the  express  provision  of  6  G.  4.  c.  16. 
s.  15.  the  future  debts  on  which  a  petition  may  be 
granted  are  to  be  payable  on  a  day  certain.  Here 
that  is  not  the  case ;  the  mortgage  debt  is  only  pay- 
able six  months  after  notice,  and  the  time  at  which 
such  notice  is  to  be  given  is  entirely  uncertain, 
there  being  no  provision  with  respect  to  it,  except 
that  it  shall  not  be  given  so  as  to  render  the  money 
payable  before  January  SOth,  1 830. 

Lord  Tenterden  C.  J.    however  held  the  pe- 
titioning creditor's  debt  a  good  one. 

Verdict  for  the  defendant  on  the  merits. 

Scarlett  A.  G.  Denman   and  Cresswell  for  the 
plaintiffs. 

Gumey  F.Pollock amd  Brodrick  for  the  defendants. 
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NEWAL  and  Another  v.  JONES.  Guildhall, 

Jon.  22. 

Assumpsit  on  the  usual  money  cojints.  A  contract  on 

The  defendant  was  engaged  in  mercantile  busi-  mon^toadd 
ness,  and  had  been  in  the  habit  for  several  years  the  interest  to 
of  borrowing  money  of  the  plaintiffs,  who  were  un-  attheen/of 
connected  with  trade.     The  plaintiffs  rested  their  ^iSe^J 
case  on  several  accounts,  which  the  defendant  had  the  whole  siun 
delivered  to  them  annually,  from  the  year  1823  to  J^iS^Siw,** 
the  end  of  the  year  1828.     The  first  loan  was  of  jndmaybein- 

^  1  "  t     /»  1  ferred  from  ac- 

1000/.  and  in  the  account  at  the  end  of  each  year  counu  stated 
the    interest   was    calculated   and   added   to   the  onOiattoou 
principal,    and   in    the   following   years    interest  "*«• 
allowed  on  the  whole  sums.     The  balance  at  the 
end  of  1828,  the  last  account  including  interest 
so  calculated,  was  3694/.     The  plaintiffs  claimed 
that  sum  and  interest  on  it  up  to  the  time  of  action, 
and  relied  on  Bruce  v.  Htmter^  3  Camp.  467. 

This  was  resisted  by  F.  Kelly  for  the  defendant 
on  the  ground  that  interest  on  interest  was  not 
allowable  by  law. 

Lord  Tenterden  C.  J.     I  am  clearly  of  opinioMk 
that  from  these  accounts  the  contract  must  be  taken 
to  be  to  pay  interest  upon  the  balance  at  the  end 
of  each  year  including  interest,  and  that  there  is 
no  objection  in  point  of  law  to  such  a  contract. 

Verdict  for  the  plaintiffs,  (a) 


(a)  See  4  Madd.  64  n.  as  to  the  cases  in  which  compound  in- 
terest is  allowable:  and  Davoes  v.  Pinner^  2  Camp.  466.  n. 
Moore  v.  Voughton,  1  Stark.  487. 

HH 
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1830.  Scarlett  A.  G.  and  Brodrick  for  the  plaintiffs. 

Newall  F.  Kelly  for  the  defendant 

and  Anothxe 
n. 
Jones. 


GoiLDHALi,  DUCARREY  v.  GILL. 

An  agent  for  j4ssumpsit  by  the  plaintiff  as  indorsee  of  three  bills 

^lo^wf^"  of  exchange  for  390/.  each  against  the  defendant  as 

bau  in  his  drawer.    The  declaration  stated  in  the  usual  form 

$he  purposes  that  the  defendant  drew  the  bills,  and  there  were 

SSfdi^^  the  usual  money  counts, 
tod  thepait-       The  biUs  were  all  in  the  foUowmg  form : 

sen  as  drawers, 
though  author- 

Sg,^  ^^^  Coquimboy  Feb.  I?.  1826. 

Exchange  for  390/.  13^.  4rf.  sterling  at  47^.,  ex- 
change :  at  sixty  days  sight  of  this  our  first  bill  of 
exc4iange  (second  and  third  of  the  same  tenor  and 
date  not  paid),  pay  unto  Jean  Lerois  or  order, 
three  hundred  and  ninety  pounds  sterling,  for 
value  received,  and  place  the  same,  with  or  with- 
out further  advice,  to  the  accounts  of  the  trustees 
of  the  Chilian  and  Peruvian  Mining  Association. 

Thos.  Bagnold. 
Joseph  Andrews. 

To  Messrs.  Spooner  Attwood  and  Co. 
Bankers,  London. 

These  bills  were  countersigned  by  the  secretary 
of  the  Association. 
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The  defendant  was  one  of  the  directors  and  share-  18S0. 
holders  of  the  Chilian  audPeruvianMining  Associa- 
tion. Bagnold  and  Andrews  were  the  agents  of  the 
association,  and  managed  the  mines  and  general  con* 
cerns  in  South  America.  They  acted  under  a  power 
of  attorney  given  by  the  three  trustees  only,  who 
were  also  directors  of  the  association,  empowering 
them,  amongst  other  things,  to  draw  bills  and  borrow 
money  for  them  and  the  other  directors.  The  de- 
fendant was  no  party  to  this  power  of  attorney,  and 
it  appeared  to  have  been  given  by  the  trustees  as 
such  under  the  sanction  of  a  meeting  of  directors, 
at  which  three  only  were  present,  there  being  a 
general  resolution  of  the  directors  that  no  act  should 
be  binding  on  the  rest  unless  four  directors  were 
present.  It  was  shown  however  that  the  agents 
were  recognised,  and  sent  out  under  written  in- 
structions for  their  conduct,  by  a  full  meeting  of 
directors.  The  bills  were  drawn  at  Coquimbo  to 
raise  money  for  the  necessary  purposes  of  the  asso- 
ciation, and  discounted  there  by  Jean  Lerois  the 
payee,  with  the  plaintiflTs  money,  the  proceeds  of 
a  vessel  of  the  plaintiff  of  which  Lerois  was  super- 
cargo ;  and  this  money  was  applied  by  Bagnold  and 
Andrews  to  the  purposes  of  the  association.  The 
agents  had  no  funds,  or  other  means  than  borrow- 
ing, to  carry  on  the  concerns  of  the  association. 

The  bills  were  dishonoured  when  presented 
for  acceptance,  and  the  plaintiff  claimed  the 
amount  of  the  bills  with  interest,  in  consequence 
of  the  dishonour ;  and  contended  that  at  all  events, 
the  defendant  was  liable  on  the  count  for  money 
lent 
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1830.  For   the   defendant  it  was  contended   that   he 

-  was  not  liable  on  these  bills,  they  not  being  drawn 
under  the  authority  of  the  directors  or  company 
generally,  but  under  the  power  of  attorney  to  which 
he  was  no  party ;  and  even  if  the  agents  had 
authority  to  bind  the  directors  or  shareholders 
generally,  still  in  this  case  they  had  not  done  so, 
the  bills  being  drawn  in  their  own  names  as  princi- 
pals. And  as  to  the  count  for  money  lent,  it  was 
said  that  this  was  merely  a  transaction  of  discount, 
and  the  plaintifF^s  only  claim  was  on  tlie  bills 
against  the  parties  to  them,  (a) 

Lord  Tenterden  C.  J.  I  am  clearly  of  opinion 
that '  the  defendant  is  not  liable  as  the  drawer  of 
these  bills ;  even  jsupposing  the  agents  had  autho- 
rity to  bind  him  they  have  not  done  so,  inasmuch 
as  they  have  drawn  the  bills  in  their  own  names 
and  not  as  agents.  Besides  they  acted  under  a 
power  which  gave  no  authority  from  the  defendant, 
there  being  only  three  directors  present  at  the 
meeting  authorising  the  trustees  to  give  it.  I  think 
however  that  the  defendant  is  liable  as  a  partner, 
for  money  lent ;  Bagnold  and  Andrews  are  .there 
as  the  agents  of  the  association,  they  are  totally 
without  funds,  and  they  borrow  this  money  for  the 
purposes  of  the  association,  and  apply  it  fairly. 

Verdict  for  the  plaintiff  II7I/. 

Campbell  and  Richmond  for  the  plaintiff. 
Scarlett  A.  G.  and  Follett  for  the  defendant. 

k 

(a)  Emly  r,  Li^e,  15  East,  7. 
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111  Hilary  Term  following  the  Attorney-General      ^830. 
obtained  a  rule  nisi  to  set  aside  the  verdict,  on  the     Ducarbey 
ground  that  the  defendant  was  not  liable^on  the 
money  counts,  which  is  still  pending. 


V, 

Gill. 


TAYLOR  and  Another  v.  TRUEMAN  and       Guildhall, 

^^  ,  Jan,  22. 

Others. 


Trover  for  ten  indigo  warrants,  and  ten  chests  of  ^^t  India 

.    J .  Company's 

incllgO.  warrants  are 

Nevett  and  Co.  were  commission  merchants,  and  P°^  nciiotiable 

^  '    ^         instruments 

were  employed  by  the  plaintiffs  to  purchase  indigo  within  the 
for  them  ;  but  they  had  no  power  given  to  them  to  s.  2.,  as  They 
sell  or  pledge  the  indigo.     They  accordingly  pur-  pa«s  by  de- 
chased  for  the  plaintiffs  fifty-five  chests  lying  in  by  indorse- 
the  East  India  Company's  warehouses,  and  got  where  defend- 
the  warrants.  Before  this  time  Nevett  and  Co.  had  ants,  receiving 
borrowed  5000/.  from  the  defendants,   who  were  a  factor  for^ 
brokers,  and  had  deposited  with  them  as  security  a  jeb  "'g^e^iilr^ 
large   number  of  East  India  warrants  for  other  they  cannot 
indigo,  ^er^// and  Co.,  wanting  some  of  this  indigo,  c.  94. 8.5.    ' 
applied  to  the  defendants  to  deliver  to  them  the  ^^'^thepro- 

*  '■'  1     1  •  ceeds  against 

warrants  for  eleven  chests  :  and  they  obtained  them  the  real  owner, 
on  a  promise  to  pay  600/.,  the  value  of  the  indigo  to  hfm  in**^^^ 
so  obtained,  in  the  course  of  the  day.    They  failed  frover:  buf 

,  1.1-  1  •  1  1       ^"^  estimating 

however  to  do  this ;   and  m  consequence,  they  de-  the  damages 
posited  with  the  defendants  on  the  following  day,  [fg^^to  credit 
ten  of  the  warrants  belonging  to  the  plaintiffs,  in  for  the  balance, 
lieu  of  the  eleven  which  they  had  obtained.  fromhe"^ 

On  May  30th  1829  Nevett  and  Co.,  for  the  pur*  ^^^^^  ^^  '^« 
pose  of  liquidating  their  debt  to  the  defendants, 
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1830.       directed  them  to  sell  a  large  portion  of  the  indigo 
^2Ji]^     which  they  held  for  them,  desiring  them  not  to  sell 
and  Another  the  re*due,  which  included  the  ten  chests  of  the 
Teaman     plaintiflS,  "  as  we  hope  by  the  25th  June  we  shall 
be  able  to  pay  any  balance  which  may  still  be  due 
to  you  :  but  should  we  not  then  be  able  to  accom- 
plish it,  you  have  our  full  concurrence  to  dispose 
of  the  whole  remainder  which  you  hold  in  any  way 
you  may  think  fit  so  as  to  make  a  final  settlement 
of  the  accounts.'* 

The  defendants,  without  any  further  authority, 
sold  the  ten  chests  before  the  25th  June. 

The  plaintiffs  were  indebted  to  Nevett  and  Co. 
in  a  sum  less  than  the  value  of  the  goods  bought 
for  them,  both  at  the  time  of  the  pledge,  and  finally 
when  Nevett  and  Co.  became  bankrupts. 

The  Attorney  General  for  the  defendants.  The 
defendants  who  took  these  warrants  without  no- 
tice that  Nevett  and  Co.  were  not  the  bond  fide 
owners  of  them  are  protected  from  this  action  by 
the  Stat.  6  G.  4.  c.  94.  5.  2.  The  transfer  by  Nevett 
and  Co.  to  the  defendants  is  either  "  a  sale  or 
disposition"  of  the  warrants,  for  the  word  disposi- 
tion must  mean  something  distinct  from  sale  or 
pledge,  both  of  which  are  separately  specified  in 
the  section;  or  else  it  is  "a  deposit  or  pledge" 
of  them  "  as  a  security  for  money  or  negotiable 
instruments  advanced  upon  the  faith  of  them,"  for 
East  India  warrants  are  negotiable  instruments. 
Even  independently  of  this,  it  may  be  doubted 
whether  when  a  factor,  having  certainly  no  specific 
authority  to  sell,  but  with  the  general  authority  of 
a  factor^  and  having  a  lien,  as  Nevett  and  Co.  had 
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for  tlieir  balance  against  the  plaintiffs,  gives  an  an-       1830. 
thority  to  sell  to  other  persons,  who  themselves  hold      tayl#e 
the  goods  for  a  valuable  consideration,  and  tUey  sell  and  Anothe* 
without  notice  of  any  title  except  his,  the  owner     Tkuemak 
has  any  remedy  by  trover  against  the  person  sell-  *°^  Oihsm. 
ing.    His  proper  action  in  such  a  case  seems  to  be 
for  money  had  and  received.    Stiemeld  v.  Holden^ 
4  B.  &  C.  5. 

In  any  case,  even  if  the  defendants  are  only  en- 
titled to  the  protection  of  the  third  section  oif  the 
6  G.  4.  c.  94.,  they  are  as  favourably  situated  as 
Nevett  and  Co.  Now  the  plaintiffs  could  only  have 
demanded  the  goods  of  Nevett  and  Co.,  on  tender- 
ing them  the  amount  of  their  balance  for  which 
they  had  a  lien :  they  ought  therefore  to  have  made 
the  same  tender  to  the  defendants,  before  they  can 
maintain  trover  against  them. 

Lord  Tenterden  C.  J.  If  the  defendants  had 
kept  the  goods  in  their  hands,  a  tender  might  be 
necessary  on  that  account  before  the  action  of 
trover  could  be  maintained  on  demand  and  refusal. 
But  the  sale,  if  unauthorised,  is  a  conversion  in  itself. 
And  it  seems  to  me  unauthorised  even  as  against 
Nevett  and  Co.,  for  they  only  authorised  a  sale  on 
a  certain  contingency,  and  the  defendants  sell  with- 
out waiting  for  that  contingency.  Besides  this,  as 
against  the  plaintiffs,  Nevett  and  Co.  had  no  right 
to  sell,  and  the  defendants  therefore  can  derive  no 
right  under  them. 

If  therefore  they  have  any  defence,  it  is  under 
the  statute  :  and  I  think  it  does  not  give  them  the 
protection  contended  for.  Holding  the  warrants 
originally  deposited  witli  them  as  securities,  the 
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18S0.       defendants  give  them  up,  and  receive  the  warrants 
Taylor      ^°  question  in  exchange.     This  does  not  appear  to 

and  Anothee  me  a  transaction  within  the  second  section  of  the 
TauEMAK     statute.     It  is  no    "   sale   or   disposition"  of  the 

andOTHEBs.  gecond  set  of  warrants,  for  the  disposition  there 
spoken  of  must  at  least  be  something  in  the  nature 
of  a  sale.  It  is  no  "  pledge  or  deposit  of  them  as 
a  security  for  money  advanced  on  the  faith  of 
them/'  for  the  money  for  which  they  are  a  security 
was  previously  due,  namely  on  the  former  trans- 
actions, when  the  warrants  for  which  they  were  ex- 
changed came  into  the  hands  of  the  defendants.  It  is 
no  pledge  "  as  a  security  for  negotiable  instruments 
obtained  on  the  faith  of  them,"  for  I  must  under- 
stand the  words  "  negotiable  instruments  '*  to  refer 
to  such  instruments  as  bills  and  notes  which  pass  by 
indorsement,  not  to  East  India  warrants  which  pass 
by  delivery  merely.  The  case  therefore  is  within  the 
third  section  of  the  act,  not  the  second  :  and  under 
that  section  no  tender  is  necessary,  as  the  defend- 
ants have  sold ;  for  it  would  not  have  been  neces- 
sary against  Nevett  and  Co.  if  they  had  done  so. 

Verdict  for  the  plaintiffi. 

Campbell  then  suggested  that  the  balance  due 
from  the  plaintiffs  to  Nevett  and  Co.  should  be 
deducted  from  the  value  of  the  goods  in  assessing 
the  damages.  If  the  goods  had  remained  in  the 
hands  of  the  defendants,  the  plaintiffs  could  not 
have  recovered  them  until  afler  satisfying  that 
amount,  and  they  are  not  damnified  therefore  ex- 
cept to  the  extent  suggested. 

Lord  Tkntjsrden  C.  J.^  then  enquired  which 
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way  the  balance  was  at  the  time  of  the  failure  of      1830. 
Nevett  and  Co.,  saying  that  if  the  plaintiflfe  were      taylob 
not  then  indebted  to  them,  he  thought  the  deduc-  and  ANOTHKa 
tion  claimed  could  not  be  made,  although  they  were     troeman 
so  at  the  time  of  the  transaction  impeached.  ^n^  OxHEas. 

It  appeared  however  that  the  plaintiffs  continued 
indebted  to  Nevett  and  Co.  in  the  same  amount  up 
to  the  time  of  their  failure,  and  Lord  Tenlerden 
then  directed  the  jury  to  return  a  verdict  for  the 
net  proceeds  of  the  indigo,  deducting  this  balance. 

2^.  Pollock  J,  Evans  and  Wightman  for  the  plain- 
tiffs. 

> 

Scarlett  A.  G.  Campbell  and  Coleridge  for  the 
defendants. 


CASES 


ARGUED  AND  DETERMINED 


AT    NISI    PRIUS, 


IN    C.  P. 


AT   THE   SITTINGS    IN   AND    AFTER 


MICHAELMAS    TERM, 
10  Geo.  IV.  1829. 


FIRST  SITTINGS  IN  TERM  IN  LONDON. 


GuiLDttALL,     SMITH,  Assignee  of  BULLOCK,  a  Bankrupt, 
^'''  '^  t^.  MOON  and  Others. 

If  a  trader  in     TrOVER  for  books. 

h^wTimwir  '^'^^^  w^^  ^°  action  to  recover  back  a  large  quan- 

denied  to  a  tity  of  books  which  the  defendants  had  procured 

does  not  come  from  the  bankrupt  under  the  threat  of  arrest,  in 

done^^tM^^^^  discharge  of  a  dishonoured  acceptance   after  an 

tent  to  delay  alleged  act  of  bankruptcy,  and  before  the  date  of 

creditors,  is  an    . ,  .     .  m.  ^      z»  i       i  ±  i  • 

act  of  bank-     the  commission.     Ihe  act  or  bankruptcy  was  dis- 
niptcy,  though  puted,   and  the    defendants   contended,    that    at 

he  has  given      r  '  ^  '. 

no  directions    all  evcuts  the  transaction  was  protected  as  a  pay- 
to  be  denied.     ^^^^  ^^  j^^  ^^^  g  ^  ^^   ^^  j^^   ^^  g^^^  ^j^.^j^  Qn^iQtS^ 
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"that   all   payments  really  and   iow^jffrfe  made,       1S29. 
or  which  shall  hereafter  be  made  by  any  bank-     ^  smith  ' 
rupt,  or  by  any  person  on  his  behalf,  before  the  v. 

date  and  issuing  of  the  commission  against  andOroBM. 
jsuch  bankrupt,  to  any  creditor  of  such  bankrupt 
(such  payment  not  being  a  fraudulent  preference 
of  such  creditor),  shall  be  deemed  valid  notwith- 
standing any  prior  act  of  bankruptcy  by  such 
bankrupt  committed ;  and  all  payments  really  and 
bond  jftde  made^  or  which  shall  hereafter  be  made^ 
to  any  bankrupt  before  the  date  and  issuing  of 
the  commission  against  such  bankrupt,  shall  be 
deemed  valid  notwithstanding  any  prior  act  of 
bankruptcy  by  such  bankrupt  committed;  and 
such  creditor  shall  not  be  liable  to  refund  the  same 
to  the  assignees  of  such  bankrupt,  provided  the 
person  so  dealing  with  the  said  bankrupt  had  not 
at  the  time  of  such  payment  by  or  to  such  bank- 
rupt, notice  of  any  act  of  bankruptcy  by  such 
bankrupt  committed/* 

The  bankruptcy  was  attempted  to  be  proved  by 
denials,  and  various  acts  tending  to  show  that  the 
bankrupt  had  absented  himself^  or  had  begun  to 
keep  house  ;  and  among  the  rest  it  was  shown,  that 
whilst  the  bankrupt  was  in  conversation  with  an 
.  attorney  in  an  inner  room,  one  of  his  family  denied 
him  to  a  creditor  in  the  shop,  who  called  for  the 
purpose  of  obtaining  payment  of  a  bill.  This  was 
heard  by  the  bankrupt,  who  did  not  come  forward ; 
but  the  person  who  denied  him,  was  not  called  as 
a  witness,  and  it  did  not  appear  that  the  bankrupt 
had  given  him  any  directions  to  do  so. 

TiNDAL  C.  J.  in  summing  up  said,  I  am   of 
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1829.        opinion  that  in  point  of  law  the  plaintiff  is  entitled 

Smith       *^  recover  if  the  bankruptcy  be  made  out.-    This 

«^-  does  not  appear  to  me  to  be  a  payment  within  the 

and  Othebs.   Statute.     If  the  defendants*  counsel  shall  think  any 

other  payment  is  protected  under  the  statute  than 
the  ordinary  mode  of  payment,  he  shall  have  an 
opportunity  of  discussing  that  point  hereafter,  (a) 

His  Lordship  then  directed  the  jury  as  to  the 
evidence  of  the  act  of  bankruptcy,  who  after  con- 
sulting together  asked  his  Lordship,  Whether 
hearing  himself  denied  to  a  creditor  without  coming 
forward  was  an  act  of  bankruptcy,  though  he  had 
given  no  duections  to  the  person  denying  him 
so  to  do  ? 

TiNDAL  C.  J.  If  it  was  done  with  an  intention 
to  delay  creditors  it  is  so,  but  not  if  done  with  a 
legitimate  e.xcuse,  as  that  he  was  otherwise  occu- 
pied in  important  business. 

The  jury  thereupon  found  a  verdict  for  the 
defendants. 

Andrews  Serjt.  and  J.  Evans  for  the  plaintiff. 
Wilde  Serjt.  and  Piatt  for  the  defendants. 


In  the  same  term,  Andrews  Serjt.  moved  for  a 
new  trial,  on  the  ground  that  the  whole  evidence 
established  an  act  of  bankruptcy ;  but  the  Court 
refused  the  rule,  the  case  having  been  properly  left 
to  the  jury.. 


(a)  See  Cox  v.  Morfran^  2  B.  &  P.  398.,  and  the  observations 
upon  it  in  Soulhej/  v.  Butler,  3  B.  &  P.  237/,  and  Hovil  t. 
Browning f  7  East,  154'. 
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1829. 


ADJOURNED  SITTINGS  AFTER  TERM 
AT  WESTMINSTER. 


FINDEN  V.  WESTLAKE  Gent.  One,  &C.  Westminster, 

Dec,  2. 

Case  for  malicious  prosecution  and  libel.      Plea,  In  an  action 

^11.  on  a  libel  for 

the  general  issue.  publishing  a 

The  libel  was  a  hand-bill  puWished  by  the  de-  pand-wn  oftr- 

,     /»  •       1  Ml  mg  a  reward 

fendant,   offering  a  reward    for   certain   bills   of  for  the 
exchange  lost  from   his   possession,   which   were  ^rt^n'^Suof 
described  in  the  hand-bill,  "and  which  Mr.  West-  exchange,and 
lake  believes  to  have  been  embezzled  by  his  clerk.**  a.  b.  is  sug- 
The  plaintiff  was  the  clerk  to  whom  the  hand-bill  ^^^f  ^^^ 

referred.  bezzled  them. 

There  was  no  plea  of  justification  ;  but  the  de-  fence  on^the  ^' 
fendant  contended  that  the  hand-bill  furnished  no  fhat^thVhTnd- 
ground  for  an   action,  being  puhlished  bond  Jldey  biiiwasoub- 
not  for  the  purpose  of  injuring  the  plaintiff,  but  of  with  a\°iew  to 
proteetinff  the  defendant,  who  was  himself  liable  on  ^^  protection 

1  n        /»  1  n    \     »  •        of  persons 

the  bills,  from  the  consequences  of  their  negotia-  liable  on  the 
tion;  of  preventing  other  persons  from  ignorantly  convictbno^^ 
taking  them;  and  perhaps  also  of  bringinff  to  justice  the  offender. 

xu  -u         \  u  ^u       u         '    v.^  4.     u     ^u         Evidence  is 

the  guilty  party,  whether  he  might  prove  to  be  the  admissible  in 
plaintiff  or  any  one  else.     No  objection  was  made  [jJ^^jh^^St 
to  the  admissibility  of  this  defence  on  the  general  publishing  the 
issue ;  and  in  summing  up  to  the  jury,  Tindal  C.  J.  fonowed  it  np 
said,  "  The  general  rule  is  that,  in  actions  for  Hbel,  ^y  prefemnga 
nothing  short  of  tlie  actual  truth  of  the  statement  same  nature 
is  an  answer  to  the  charge :  but  there  are  privileged  ^^  a 

magistrate. 
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1829.  cases,  in  which  the  publication  proceeds  from  a 
V7nden^  proper  motive,  and  the  party  acting  on  his  belief, 
V.  and  acting  honestly,  is  protected.  That  may  be 
the  case  with  such  a  publication  as  the  present.  If 
you  think  it  was  made  in  the  opinion  that  it  was 
necessary  either  for  the  purposes  of  justice  with 
a  view  to  the  discovery  and  conviction  of  the 
offender,  or  for  the  protection  of  the  defendant 
himself  against  the  liability  to  which  he  might  be 
exposed  on  the  bills,  and  that  these,  or  either  of 
these,  were  the  defendant's  only  inducements  t6 
the  publication,  you  may  give  him  a  verdict  on  the 
counts  for  the  libel.  It  does  not  seem  to  me  how- 
ever that  the  libel  will  bear  that  construction  :  the 
introduction  of  any  mention  of  the  plaintiff  could 
not  be  necessary  for  the  protection  of  the  defendant, 
or  for  the  information  which  he  might  wish  to  give 
to  bill-brokers  or  any  other  persons  to  whom  the 
bills  might  be  passed,  for  the  description  of  the 
bills  was  all  the  information  wanted  for  this  object : 
and  it  could  not  be  necessary  for  the  purposes  of 
justice,  for  the  plaintiff  was  the  party  whom  the 
defendant  suspected,  so  that  he  did  not  require  in- 
formation as  to  the  supposed  criminal ;  nor  had  the 
plaintiff  absented  himselfi  so  as  to  render  it  ne- 
cessary to  mention  him  with  a  view  to  his  appre- 
hension. 

Verdict  for  the  plaintiff,  damages  200/.  (a) 


A  question  had  previously  arisen  on  the  evidence 
admissible  on  the  part  of  the  defendant,  -who  had 

(a)  Stockley  v.  Clement^  4  Bing.  162. 
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claimed  to  prove  that  a  few  days  after  the  publica-  1829. 
tion  of  the  hand-bill  he  had  actually  preferred  a  findbk 
charge  against  the  plaintiff  at  a  police  office,  of  the  ». 

embezzlement  of  the  bills  mentioned  in  the  placard. 
He  tendered  this  evidence  to  show  that  the  hand- 
bill contained  only  a  statement  of  what  he  believed,  as 
he  had  acted  upon  the  opinion  which  he  expressed 
in  it;  and  he  accordingly  asked  a  witness  what 
statements  he  had  made  on  that  occasion  before  the 
magistrate,  in  the  presence  of  the  plaintiff.  This 
was  a  distinct  charge  from  that  complained  of  as 
a  malicious  prosecution  in  the  first  counts  of  the 
declaration.  ^ 

Wilde  Serjt  for  the  plaintiff  objected  to  the  re- 
ceipt of  the  evidence.  The  fact  that  the  defendant 
made  a  charge  of  the  embezzlement  of  the  notes 
may  perhaps  be  evidence  on  the  ground  suggested ; 
but  at  all  events,  the  particulars  of  it  cannot  be 
proved.  A  party  against  whom  such  a  charge  is 
made  before  a  magistrate,  is  not  sufficiently  uncon- 
trolled at  the  time  to  render  a  statement  made  in 
his  presence  evidence  against  him ;  for  such  evi- 
dence can  only  be  given  against  him  on  the  ground 
that  his  silence  or  conduct  amounts  to  an  admission 
of  the  facts  stated. 

This  was  recently  so  held  in  a  case  at  Wor- 
cester (ja)j  and  is  a  necessary  consequence  of  the 
principles  on  which  such  evidence  is  ever  ad- 
missible. 

TiNDAL  C.  J.  If  the  fact  of  the  defendant's 
having  made  such  a  charge  is  admissible  at  all, 
it  can  only  be  proved  by  showing  what  was  the 


(a)  Melen  v.  Andrews^  sup*  336* 
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1829.       charge  which  he  made.     The  question  in  this  case 
FiNDKN       ^^^^  ^^»  what  was  the  animus  of  the  publication ; 
»•  and  this  evidence  is  tendered  on  the  ground  that  it 

will  show  that  the  defendant,  in  publishing  this  pla- 
card, acted  bond  jftde^  for  that  he  did  afterwards 
prefer  a  charge  of  the  nature  contained  in  it 
Whether,  the  charge  preferred  .will  support  this 
inference  must  depend  on  the  particular  nature  of 
it :  we  must  therefore  hear  its  particulars  to  know 
how  fSr  it  corresponds  with  the  imputation  in  the 
hand-bill.  It  is  for  this  purpose,  and  for  this  pur- 
pose only,  that  I  receive  it ;  not  as  evidence  of  the 
facts  contained  in  the  charge,  for  which  purpose  it 
was  tendered  in  Melen  v.  Andrews.  The  defence 
here  is,  not  that  the  charge  was  true,  but  that  the 
defendant  acted  bond  Jide  in  making  it.  For  this 
purpose  I  think  the  evidence  admissible.  I  will 
make  a  note  of  the  objection :  but  you  will  dis- 
tinctly understand  to  what  extent  I  admit  the 
evidence. 

Wilde  Serjt.  and  Tomlinson  for  the  plaintiff. 
Andrews  Serjt.  and  Follett  for  the  defendant 
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ADJOURNED  SITTINGS  IN  LONDON. 


BLE  ADEN  and  Another,  Assignees  of  BUMPUS,   Qomhau, 

V.  HANCOCK. 

Trover  for  stereotype  plates.    .  A.  having 

__  *     DGCODQ6 

The  defendant  was  a  stereotype  printer,  and  bankrupt,  his 
claimed  to  retain  the  plates  for  his  lien,  under  an  f^j^^^^olpder 
alleged  usage  of  trade,  for  suras  due  to  him  from  of  his  assignees, 
the  bankrupt  for  printing.     It  was  admitted  on  the  ^^  |^ 
part  of  the  plaintiffs,  that  stereotype  printers  had  *\and«  ^^^^ 
a  lien  on  the  stereotype  plates  for  the  expense  of  bankruptcy, 
manufacturing  them,  which   they  generally  did:  ^'J.i^'^J? 
but  it  was  contended  that  there  was  no  custom  Hen,  were 
giving  them  a  lien,  on  the  plates  for  the  expense  of  in  the  sale: 
printing  from  them.     In  the  present  case  the  de-  jong^'by  g^g 
fendants  had  not  manufactured  the  plates,  but  had  order,  and  the 
received  them  from  the  bankrupt  for  the  purpose  ^Suo 
of  printing  from  them.  authorise  it. 

-P    -J  •  u     -J  ^    xu  The  assignees 

JbiVidence  was  given  on  each  side  as  to  the  usage  afterwards 
of  trade,  in  the  manner  contended  for  by  each  me^rwidum 
party.  ^^^^  ^  ^^^ 

rjy  xi  •         u     -J  -J  goods  included 

lo  prove  the  conversion,  besides  some  evidence  m  the  sale 
of  demand  and  refusal,  the  sale  by  auction  of  the  pro'j^ertyofA. 
stereotype  plates  was  proved.     They  were   sold  the  bankrupt, 
among  the  rest  of  the  bankrupt's  goods,  in  a  sale  re-  them  from 

auction  duty 
under  6  G.  4. 

c.  16.  s.  93.  Held  that  this  was  no  adoption  of  the  sale,  so  as  to  prevent  the  assignees 

from  maintaining  trover  against  B.  for  the  goods. 
A  stereotype  printer  has  no  general  lien  on  stereotype  plates  not  manu&ctured  by 

himself,  but  put  into  his  hands  to  print  from  them. 

I  I 
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182a       presented  to  take  place,  and  which  as  to  most  of  the 
^■^[^2^     goods  did  take  place,  by  the  order  of  the  assignees : 
and  Another  but  it  was  shown  that  these  particular  goods  were 
Hancock,     inserted  in  the  sale  by  order  of  Hancock^  and  that 
the  plaintiffs  bad  refused  to  authorise  their  insertion, 
and  had  said  that  i7a;2COcA:  must  take  the  conse- 
quences of  doing  so.     It  was  contended  however 
on  the  part  of  the  defendant,  that  the  plaintifis  had 
subsequently  adopted  this  sale  as  their  act ;  having 
returned  a  copy  of  the  catalogue  to  the  Excise 
Office,  with  a  declaration  subscribed  by  them  upon 
it  that  the  goods  bdonged  to  the  bankrupt,  for 
the  purpose  of  exempting  the  goods  from  Auction- 
duty  under  the  provisions  of  6  G.  4.  c.  16.  s.  98. 

TiNDAL  C.  J.  in  summing  up  to  the  jury  said, 
that  with  respect  to  the  supposed  adoption  of  the 
sale  by  the  assignees  in  signing  the  catalogue,  he 
was  of  opinion  that  it  had  no  such  effect  The 
present  act,  differing  in  expression  from  the  former 
act  (19  G.  3.  c.  56.  s.  15,  16.),  exempts  all  pro- 
perty of  the  bankrupt  from  auction-duty.  It  is 
not  necessary  that  it  should  be  sold  on  the  behalf 
of  the  assignees  to  be  exempt.  This  was' property  of 
the  bankrupt,  and  the  assignees  might  therefore 
properly  declare  it  to  be  so ;  and  it  was  their  interest 
to  do  so,  whether  the  sale  was  under  their  authority 
or  not.  The  defendant  had  a  claim  on  the  bank- 
rupt's estate  ;  supposing  therefore  that  he  was  en- 
titled to  retain  the  plates  for  this  claim,  if  there 
was  a  surplus,  the  more  the  net  proceeds  of  the 
sale  were  increased,  as  they  would  be  by  the  de- 
duction of  the  duty,  the  greater  would  ,be  that  sur- 
plus which  the  assignees  would  have  to  receive ; 
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if  the  proceeds  fell  short  of  the  claiiQt  yet  the       Mflflu 
greater  they  were,  the  smaller  would  be  the  balance     hSmh 
left  due  from  the  bankrupt's  estate,  and  for  which  ^^d  Amo 
J2a;zcocA:  would  prove  on  it     In  either  case  there<«     y-rgi^tm 
fore  the  assignees  were  interested  in  giving  thq 
certificate,  as  well  as  on  the  supposition  that  it  was 
a  sale  authorised  by  them ;  and  their  interests  being 
similar  in  each  case,  I  can  draw  no  inference  of  a 
ratification  of  the  sale  from  their  conduct 

With  respect  to  the  question  of  lien,  the  defendant 
has  to  show  such  a  custom  of  trade,  that  the  bank- 
rupt must  be  taken  to  have  contracted  with  reference 
to  it  Nothing  short  of  this  will  dispense  with  an 
express  contract,  for  generally  that  is  the  only  mode 
of  creating  such  a  lien  as  this,  which  the  common 
law  does  not  recognise.  In  trades  long  established 
such  a  usage  may  not  improbably  have  grown  up  i 
but  it  requires  strong  evidence  to  ^how  its  existence 
in  a  new  trade  like  that  of  stereotype  printing,  which 
has  sprung  up  within  a  short  period,  and  in  which  it 
is  not  very  probable  that  any  such  general  usage  has 
yet  been  established.  The  evidence  shows  some  such 
claims  made,  and  some  resisted  and  abandoned :  you 
must  be  satisfied  of  the  existence  of  a  general  usage 
before  you  can  on  this  ground  give  a  verdict  for  the 

defendant 

Verdict  for  the  plaintifis. 

Wilde  Seijt  had  also  contended  for  the  plaintiffii,, 
^Bt  the  defendant  was  at  all  events  liable  for  a  con* 
version,  by  selling  the  goods;  the  lien  which  he 
claimed  giving  him  no  right  of  sale,  even  if  it 
existed,  but  only  of  detainer,  (a) 

tm ■   ■■ ■>  I  ■      111   I     Ml  nil.     ump     »ii    mimi^l^'9 

(a)  See  Taylor  v.  Truman  f  sup,  45S% 
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1829.  TiNDAL  C.  J.  took  no  notice  of  this  point  in 

Bleaden      summing  up ;    but   said,  after   the  jury  returned 

mdANOTHEE   their  verdict,    that  he  would  have  given    fVilde 

H4MCOCS.     Seijt  leave  to  move   to  enter  a  verdict  for  the 

plaintiffs  on  t^at  ground,  if  the  jury  had  found  for 

the  defendant  on  the  usage. 

Wilde  and  Jones  Seijts.    and  Ckitti/  for   the 
plaintiffs. 

Taddtf  Serjt  and  Payne  for  the  defendant* 


On  a  former  trial  the  verdict  passed  against  the 
plaintiffs,  on  the  ground  that  they  had  ratified  the 
sale  by  signing  the  catalogue :  but  that  verdict  was 
afterwards  set  aside,  the  Court  considering  that  this 
did  not  amount  to  proof  of  ratification. 


Guildhall, 
Dee.  11. 


EVANS  V.  WHYLE. 


In  an  action       jissUMPSIT. 

forti^^^'^  The  action  was  brought  on  a  guarantee  for  the 
^^^^  price  of  gold,  to  the  extent  of  50/.,  to  be  supplied 
working  gold-  to  E.  Evans,  a  working  goldsmith,  in  the  course 
w!ur«c'o/hb     ^^  ^^s  business.     The  present  was  a  new  trial :  the 

business, 

where  the 

goldsmith  had  been  in  the  habit  of  indorsing  bills  of  exchange  to  the  plaintil^  and 

obtaining  from  him  their  amount,  partly  in  gold  at  the  usual  credit  price,  and  partly 

in  money  deducting  the  usual  discount :  Held  that  it  was  a  question  for  the  jury,  whether 

these  transactions  were  in  substance  a  sale  of  the  gold,  or  whether  that  was  only- 

colourable  and  tho  real  transaction  a  mere  discount  of  the  bills. 
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proceedings  in  court  after  the  former  trial  are       1829. 
stated  in  5  Bing.  485.  *^  Etaks  * 

On  the  present  trial  it  appeared  that  some  gold  v. 

and  silver  had  been  supplied  to  E.  Evans  by  *the  *  "^^"^ 
plaintiff  on  regular  delivery  orders.  The  whole 
amount  of  the  gold  so  supplied  exceeded  5QL  ;  but 
it  appeared  that  while  the  amount  was  below  501. 
the  plaintiff  had  refused  to  supply  any  more,  un- 
less Evans  could  procure  further  security;  and 
that  he  had  accordingly  procured  another  guarantee 
from  one  Armstrongs  and  then  the  remainder  of 
those  orders  were  executed.  After  this,  the  plain- 
tiff refused  to  supply  goods  on  delivery  orders  to  the 
full  amount  of  the  two  guarantees ;  and  the  whole 
amount  of  the  goods  supplied  on  delivery  orders 
Jhad  been  paid,  partly  by  Armstrong  on  his  gua- 
rantee, and  partly  by  a  payment  into  court  of  4/.  in 
4;he  present  action. 

Besides  these  dealings,  E.  Evans  was  in  the  habit 
of  bringing  bills  of  exchange  to  the  plaintiff,  and 
obtaining  gold  on  them.  To  these  transactions  the 
plaintiff  fixed  no  limit  of  amount.  The  course  of 
'dealing  was  this.  On  all  sales  of  gold,  the  ready 
money  price  is  ascertained,  and  a  shilling  a  month 
is  added  per  ounce,  if  credit  is  given.  On  some  oc- 
casions the  bills  brought  by  the  defendant  exactly 
corresponded  with  the  amount  of  gold  purchased : 
for  instance,  in  one  case  the  ready  money  price  of 
gold  was  4/.  7^*  per  ounce,  and  three  ounces  of 
gold  were  paid  for  by  a  bill  for  13/.  10^.,  at  three 
months;  131.  lOs.  being  the  price  of  three  ounces 
at  three  months  credit.  In  other  cases  the  amount 
of  the  bill  exceeded  that  of  the  gold  furnished : 
in  those  cases  the  gold  was  furnished  at  the  credit 
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1«8!9.^  price,  taking  the  length  of  time  that  the  bills  had 
to  run  as  the  time  of  credit,  and  the  difference  was 
*paid  in  cash,  deducting  the  usual  rate  of  discount 
on  that  amount.  For  instance,  on  the  6th  of 
Nweniber,  E.  Erxms  brought  a  bill  for  26/.,  pay- 
able at  three  months :  for  this  he  received  three 
ounces  of  gold  at  13/.  10^.,  the  ready  money  price 
being  4/.  7^*  ^^  ounce,  and  for  the  remaining 
12/.  105.  he  received  12/.  7^»  in  cash,  the  three  shil- 
lings being  deducted  as  discount  at  five  per  cent. 
x>u  12/.  for  a  quarter  of  a  year.  In  the  instances 
proved,  E.  Evans  indorsed  the  bills  to  the  plaintiff. 
The  proportions  of  gold  and  money  had  for  the 
l)ills  varied;  but  E.  Evans  said  he  was  never 
allowed  to  have  more  than  half  in  money.  At 
the  time  of  J5.  Evan^s  insolvency,  the  whole  ba- 
lance due  to  the  plaintiff  was  204/. 

On  this  state  of  facts  it  was  contended  on  the 
part  of  the  defendant,  that  he  was  not  liable  on  his 
guarantee;  for  that  the  goods,  except  those  fiimished 
on  the  delivery  orders,  were  furnished  without  refer- 
lence  to  the  guarantee,  and  not  in  the  course  of  trade 
contemplated  by  it :  that  the  transactions  were  in 
"stibstance  the  discounting  of  bills  brought  by  -E. 
EvanSf  in  which  he  was  obliged  to  take  gold  in 
part  payment  of  their  amount,  not  bondjide  pur- 
chases of  gold  for  the  purposes  of  his  trade. 

For  the  plaintiff  it  was  said,  that  as  far  as  the  gold 
went  the  sales  were  regular,  and  not  the  less  so  be- 
cause there  were  mixed  with  them  transactions  in 
the  nature  of  discount.  Certainly,  if  the  whole 
transactions  were  in  substance  discounts  only,  the 
defendant  would  not  be  liable  on  this  guarantee ; 
i)ut  that  is  not  the  case :  the  goods  are  sold  on  tht 
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usual  terms  of  credit,  the  price  being  increased       1«W. 
according  to  the  length  of  credit  in  the  usual  way, 
which  exceeds  the  rate  of  discount :  they  are  there- 
fore good  sales  as  far  as  the  amount  of  the  gold 
goes  i  and  it  is  only  to  this  extent  that  the  plaintiff 
seeks  to  charge  the  defendant 

TiNDAL  C.  J.  in  summing  up  to  the  jury  said» 
The  defendant  is  liable  for  gold  supplied  to  JEJ. 
Evans  on  sale  in  the  course  of  his  trade,  and  for  no 
other.  The  goods  supplied  on  delivery  orders  are 
paid  for  by  Armstrong  and  by  the  4/.  paid  into  • 
court :  the  only  question  is  as  to  the  rest ;  and  it  is 
a  question  of  fact  for  you,  Whether  the  delivery  of 
the  gold  on  these  bills  was  indeed  a  sale  of  the 
gold,  or  only  a  mode  of  payment  on  the  discount 
of  the  bills.  One  circumstance  much  relied  on  to 
show  the  latter,  when  the  case  was  discussed  in  the 
Common  Pleas,  was  that  E.  Evans  did  not  indorse 
the  bills ;  but  that  appears  in  the  instances  shown 
to  us  to  have  been  a  mistake.  The  question  is  for 
you :  if  you  think  the  transactions  to  have  been 
in  substance  sales,  your  verdict  must  be  for  the 
plaintiff. 

Verdict  for  the  plaintiff^  damages  4f6L 

Taddy  Serjt.  and  Comyn  for  the  plaintiff. 
Jones  Seijt.  and  Payne  for  the  defendant* 
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GoiLDHALL,  TULL  V.  PARLETT. 

Dee.  U. 

Where  a  deed   JlssuMPSiT  by  the  vendoT  Egainst  the  vendee  of 

purported  to  i  . 

fcemade-in    real  property. 

consideration        Xhe  defendant  refused  to  complete  his  purchase 

of  esteem  \6t  i     ,  i  i    .      •  /♦*  i  i  i 

A.  T.,  and  for   on  the  gfound  that  the  plamtin  could  not  make  a 

.^"o„r     good  title. 

"derations/'  The  plaintiff  took  the  estate  under  a  deed, 
miisibie  that  "whereby  the  conveying  party,  "  in  consideration 
it  was  made  in  ^f  ^jy  gsteem  for  A.  Tull  (the  daughter  of  the 

consideration  ^  ° 

of  an  intended  plaintiff),  and  for  divers  other  good  considera- 
mamage  wit  ^j^^g^^  couveyed  the  estate  to  the  plaintiff  in  trust 
And  it  is  ad-  fQj.  ^er  daughter,  independently  of  any  husband,  &c. 
denceof  this  One  objection  relied  on  was  that  this  appeared  to 
MtUor  (the^fu-  ^®  ^  couvcyance  without  consideration,  and  so  gave 
ture  husband)   no  title  in  equity. 

instructed  his  . 

solicitor  to 

§^*asa**^  "^^^^^  Seijt.  for  the  plaintiff  proposed  to  show 

marriage-  that  the  deed  was  made  as  a  settlement  on  A.  TuU^ 
And^that"  after  1°  Consideration  of  an  intended  marriage-  between 
the  de^  was  [ier  and  the  conveying  party,  which  took  place  two 
before  the  or  three  months  afterwards:  and  he  tendered  as 
wSe^f'it^M  evidence  of  this  the  declarations  of  the  conveying 
such.  party,  made  after  the  deed  was  executed  and  before 

the  marriage  took  place,  that  he  conveyed  this  pro- 
perty as  a  settlement  on  his  intended  wife ;  and  also 
the  instructions  given  by  him  to  his  solicitor,  de- 
siring him  to  prepare  the  deed  as  a  marriage-settle- 
ment 

F.  KeUy  for  the  defendant  objected  to  the  evi- 
dence.    Parol  testimony  is  inadmissible  to  vary  a 
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deed :  and  this  evidence,  at  all  events,  cannot  be 
received,  for  it  does  not  accompany  the  transaction* 

TiNDAL  C.  J.  I  think  I  ought  to  receive  the 
evidence.  The  consideration  suggested  is  not  in- 
consistent with  the  deed,  which  refers  to  "  other 
good  considerations ''  besides  that  expressed :  and 
if  evidence  of  such  a  consideration  is  receivable,  I 
do  not  see  what  circumstances  could  be  shown  that 
would  more  directly  tend  to  prove  it. 

Verdict  for  the  defendant. 

Jones  Seijt.  and  T/iesiger  for  the  plaintiff. 
F.  Kelly  for  the  defendant 


«>« 


See  sup.  306.  FeUofwes  v.  WtUiamson^  and  353.  Vacherv.  Codes. 


ANGUS  V.  SMITH. 

^s8U2£PsiT  for  not  accounting  and  for  money  had 
and  received. 

The  plaintiff's  case  was  proved  by  one  witness, 
her  son,  who  on  cross-examination  denied  that  he 
had  ever  said  he  was  in  partnership  with  the  de- 
fendant The  case  for  the  defendant  was,  that  he 
was  accountable  to  the  witness  only,  as  a  partner, 
and  not  to  the  plaintiff. 

Wilde  Seijt  for  the  defendant  proposed  to  ask 
a  witness,  wbether  on  a  particular  occasion  the 
plaintiff's  witness  had  told  him  that  he  was  in  part* 
nership  with  the  defendant 


GmLDHAU, 


In  order  to 
discredit  a  wit- 
ness by  proof 
of  a  contra- 
dictory state- 
ment, it  is  not 
enough  to  ask 
him  eeneraily 
whether  he  has 
ever  made  such 
a  statement, 
but  particu- 
lars must  be 
specified  to 
him. 
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18^.  This  was  objected  to  on  the  part  of  the  pkmtiC 

on  the  ground  that  her  witness  had  not  been  ques- 
tioned as  to  the  particular  person  or  conversation 
with  respect  to  which  it  was  proposed  to  contradict 
him. 

TiNDAL  C.  J.  As  far  as  the  contradiction  of  the 
witness  of  the  plaintifi'is  concerned,  I  am  clearly  of 
opinion  that  the  conversation  proposed  is  not  ad- 
missible in  evidence.  I  understand  the  ri^^e  to  be, 
that  before  you  can  contradict  a  witness  by  showing 
he  has  at  some  other  time  said  something  incon- 
sistent with  his  present  evidence,  you  must  ask  him 
as  to  the  time,  place»  and  person  involved  in  the 
supposed  contradiction.  It  is  not  enough  to  ask 
him  the  general  question,  whether  he  has  ever  said 
.  so  and  so,  because  it  may  frequently  happen  that^ 
upon  the  general  question,  he  may  not  remember 
having  so  said ;  whereas,  when  his  attention  is  chal- 
lenged to  particular  circumstances  and  occasions^ 
he  may  recollect  and  explain  what  he  has  formerly 
said.  I  think,  as  far  as  my  memory  serves,  the  rule 
was  so  laid  down  to  this  extent  in  the  Queen^ 
case.  I  will  allow  the  plaintiff's  witness  to  be  r^ 
called  and  asked  the  particular  question. 

Verdict  for  the  plaintiff 

Andrews  Seijt.  and  Hutchinson  for  the  plaintiff 
Wilde  Serjt  and  Erie  for  the  defendant. 

• 

See  1  Phill.  £v.,292.  5th  edition;  and  The  Queen's  CasCf 
S  Erod.  Sl  Bing.  299.  That  decision  established  the  principle, 
that  it  was  necessary  to  remind  the  witness  of  the  conversation, 
but  it  does  not  appear  from  the  report  to  have  laid  down  any 
rule  as  to  the  manner  or  degree  in  which  it  ought  to  be  sug^ 
gested  to  him;  and  the  question  there  put  tt>  Ihejudgef  asamoed 
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ihat  the  witness  had  not  been  at  all  interrogated  with  veapect  to         .1829. 
the  declaration  supposed  to  have  been  made  by  him.    The  ge- 
neral practice  however  since  that  decision  has  been  in  con- 
formity with  the  rule  adopted  in  the  principal  case. 


GRANGER  t;.  DENT.  Guilbball, 

Dec.  19. 

Covenant.     The  declaration  stated  that  by  a  char-  Proviso  in  a 
ter-party  of  affreightment  dated  the  22d  of  March  th^f  Vlie^p 
1827,  it  was  witnessed  that  the  plaintiff  had  granted  ^^J^^^  *^^c 

ii  /»•!  1        t     n        t  T'i-7»  .  *'  "®''  port  of 

and  let  to  ireight  to  the  defendant  the  ship  Alacrity ^  lo^ngon  or 
then  lying  in  the  London  docks,  bound  on  a  voyage  ^l^^r^^ 
to  Sydney  in  New  South  Wales,  upon  the  terms  stated  h  *''•<?*»  0/ 
in  the  declaration,  among  which  were  the  following:  other  unavoid^ 
the  plaintiff  covenanted  that  the  ship  should  depart  ^*X^^ 
on  or  before  the  25th  day  of  April  then  next,  and  freighter 
proceed  directly,  wind  and  weather  permitting,  to  obH^ed  to^Wp 
Sydney  in  New  South  Wales,  where  having  dis-  ^^^'  ^^^ 
charged  the  cargo  that  should  have  been  shipped  nary  diligence 
on  board  of  her  in  the  port  of  London,  the  master  Jhe^voy^'to 
should  proceed  with  the  vessel  to  such  port  or  reach  the  port 
ports,  place  or  places,  on  the  coast  of  Malabar,  owners  are 
south  of  Bombay,  in  the  possession  of  the  English  ^cepticm  of 
East  India  Company,  as  should  be  directed  by  the  the  proviso, 
freighter,    and   being  arrived   at  such  port,   the  ship  fs  delayed 
plaintiff  should  at  his  own  costs  make  the  ship  tiu  after  the 

*  ^   stipulated  time 

tight,  &c.,  and  take  on  board  from  the  said  defendant  by  causes 
a  cargo  of  pepper  or  other  lawful  goods,  and  pro-  ordhlLy  *^ 
ceed  to  the  port  of  London.    The  declaration  then  «ertion  might 
stated  a  covenant  by  the  defendants  to  ship  a  cargo  acted 
of  800  tons  of  pepper  &c.,  and  to  pay  freight  for 
the  same.  It  then  averred  that  the  ship  sailed  from 
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1829.  Ltmdon  and  proceeded  to  Sydney  in  New  SouBi 
Gbangek  ff^^^s,  where  having  discharged  the  cargo  which 
^'  had  been  shipped  in  London,  the  master  proceeded 
with  the  vessel  to  TiUcherry,  being  a  port  on  the 
coast  of  Malabar,  to  which  the  master  had  been 
directed  by  the  freighter,  and  the  plaintiff  caused 
the  vessel  at  his  own  costs  to  be  made  tight,  &c., 
and  gave  notice  to  the  defendant ;  the  declaration 
concluded  with  stating  a  breach  of  the  covenant 
to  ship  a  cargo. 

The  defendant  in  his  plea  set  out  the  charter- 
party  upon  oyer,  which  contained  2i  proviso  in  these 
words,  "  provided  always,  and  it  is  expr^ly  agreed 
^<  by  and  between  the  parties  to  these  presents,  and 
^^  it  is  their  true  intent  and  meaning,  that  in  case 
*^  the  said  vessel  shall  not  be  arrived  at  the  first 
**  intended  port  of  loading  on  the  coast  of  Mala* 
<<  bar  and  be  ready  to  load  the  said  cargo  on  or 
"  before  the  28th  day  of  November  1827  (unless 
"  she  shall  have  been  prevented  by  stress  of  wea- 
**  ther,  or  other  unavoidable  impediment),  then 
^'  and  in  such  case  it  shall  be  at  the  option  of  tbe 
^       respondents  factors  or   agents   of  the   said 
"  freighter  either  to  load  or  not  to  load  the  said 
"  vessel  with  the  said  cargo  for  London.**    The 
plea  then  stated  that  the   said   vessel,    although 
not  prevented  by  stress  of  weather  or  other  un- 
avoidable impediment,  had  not  arrived  at  the  first 
intended  port  of  loading  on  the  coast  of  Malabar^ 
and  was  not  ready  to  load  the  said  cargo  in  tbe  said 
charter-party  in  that  behalf  mentioned,  on  or  be- 
fore the  said  28th  day  of  November  1827,  but  on 
the  contrary  thereof,  arrived  at  such  first  intended 
port  of  loading  long  after  the  said  28th  day  of 
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November i  to  wit,  on  the  2Uth  of  January  1828,       1829. 
and  not  before ;  and  that  the  defendant's  correspon- 
dents had  exercised  their  option  not  to  load  the 
cargo,  &c. 

The  replication  stated  that  the  said  vessel  was 
prevented  by  stress  of  weather  and  other  unavoid- 
able impediments  from  arriving  at  the  said  first 
intended  port  of  loading  on  the  coast  of  Malabar^ 
on  or  before  the  28th  day  of  Nwember  1827j  on 
which  issue  was  joined. 

At  the  trial,  the  following  facts  were  proved  or 
admitted.  The  Alacrity  left  the  London  Docks  on 
the  22d  of  April  1827,  and  having  been  detained 
in  the  river  by  contrary  winds  departed  from 
Gravesend  on  the  29th,  in  tow  of  two  steam-boats. 
She  afterwards  put  into  Rio  de  Janeiro,  in  conse- 
quence of  her  stock  of  water  having  been  dimi- 
nished by  leakage,  and  into  Simond*s  Bay  to  repair 
damage  done  by  stormy  weather  to  her  rudder. 
She  then  proceeded  to  Sydney  where  she  was 
thirty  days  delivering  her  cargo,  and  having  sailed 
for  Tilicfierry,  arrived  there  on  the  20th  of  Janu^ 
ary  1828,  when  the  defendant  refused  to  provide  a 
cargo,  having  engaged  freight  for  his  goods  by 
other  vessels.  It  appeared  that  the  time  employed 
at  Sydney  in  unloading  the  cargo  was  not  longer 
than  was  usual,  and  that  if  unloaded  by  the  ship's 
boats  and  crew,  which  was  the  ordinary  course 
there,  it  could  not  be  done  sooner ;  but  that  if 
mcA'e  boats  and  men  had  been  hired,  by  which 
some  additional  expense  would  be  incurred,  she 
might  have  completed  her  discharge  in  much  less 
time. 
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1829.  TiNDAL  C.  J.  in  charging  the  jury,  having  in- 

timated an  opinion  that  ordinary  dispatch  was  all 
that  the  captain  was  bound  to  use  in  his  outward 
voyage ; 

Taddy  Serjt.  for  the  defendant,  submitted  that 
if  by  extraordinary  exertion  or  expense,  provided  it 
were  not  unreasonable,  the  delay  might  have  been 
prevented,  it  could  not  be  said  to  have  been  occa^ 
sioned  by  unavoidable  impediment.  Several  days 
might  have  been  saved  in  the  river  by  procuring  a 
steam-boat  at  first,  instead  of  waiting  for  a  wind, 
and  nearly  a  month  at  Sydney  by  engaging  addi- 
tional  hands  and  boats  to  discharge  the  cargo. 

TiNDAL  C.  J.  I  am  obliged  to  my  learned  bro- 
ther for  stating  his  view  of  this  case :  my  opinion  ia» 
that  the  captain  was  bound  only  to  use  ordinary 
diligence,  and  if  he  used  those  means  of  despatch 
which  are  usual  in  such  a  voyage  as  he  was  engaged 
in,  he  may  in  the  sense  of  this  charter-party  be  con- 
sidered as  prevented  by  unavoidable  impediment 
from  arri\ing  earlier,  though  he  might  by  extraor- 
dinary efforts  have  been  able  to  do  so* 

His  Lordship  then  directed  the  jury  that  if  they 
were  of  opinion  that  ordinary  diligence  had  been 
used,  and  that  the  arrival  of  the  vessel  had  been 
delayed  by  impediments  not  to  be  overcome  with- 
out unusual  exertion,  they  should  find  for  the  plains 

tiff. 

Verdict  for  tHe  defendant 

Wilde  and  Botnpas  Serjts.  and  Lloyd  for  the 
plaintiff. 

Taddy  Serjt.  and  Maule  for  the  defendant 

See  sup*  300.  Simpson  v.  Henderson, 
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CARTER  V.  WARNE  and  Another.  1880. 

Covenant.  -^^- 1^ 

The  action  was  brought  against  the  defendants  Assignees  of 
as  assignees  of  Edwards,  lessee  of  the  plaintiff;  propelty'tn* 
and  the   breaches  assigned  were  nonpayment  of  trust  tor  the 
rent,  and  want  of  repairs.  The  defendants  pleaded  ^t  bou'ncUo 
non  est  factum  ;  that  Edwards*^  estate  in  the  lease  "p^Xichlh** 
did  not  vest  in  them  by  assignment }  and  a  plea  were  ignorant 
denying  the  breaches  assigned.  ^^t^^fet^ 

The   only  question   in  the  case  arose  on  the  •»g^ment»and 

•'      "*  which  they 

second  plea.     Evans  being  in  debt  to  the  defend-  think  Ukefy  to 

ants,  and  in  difficulties  generally,  assigned  his  stock  ^e  ct!^«S^ 
in  trade,  and  all  his  personal  property  whatsoever     '^®^"jy 

and  wheresoever,  to  the  defendants,  in  trust  for  lease  for  sale, 

to  try  whether 
at  can  be  made  beneficial,  without  rendering  themselves  chargeable  as  assignees  of  the  lease. 
.  But  if  they  treat  the  estate  as  their  own,  and  do  any  thing  with  it  injurious  to  tll9 
0wiier,  they  are  chaigeeUe  as  asugaees  of  the  lease. 
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themselves  and  the  (><!hdr  cfedheirs  who  should  sign 
the  deed.  The  deed  was  executed  by  the  defend- 
ants and  many  other  creditors.  At  the  time  of  the 
execution  of  the  deed,  the  defendants  did  not  know 
of  the  existence  of  the  lease  in  question ;  but  they 
discovered  it  almost  inunediately  afterwards.  It 
was  a  lease  of  the  house  which  Edwards  occupied, 
and  he  continued  in  the  occupation  till  the  day 
before  the  sale  presently  stated. 

Soon  after  the  execution  of  the  deed  the  assig- 
nees advertised  for  sale  the  property  assigned  to 
them,  and  included  the  lease  in  the  catalogue, 
without  making  any  distinction  between  it  and  the 
other  articles.  Before  this  time,  however,  they  had 
made  application  both  to  the  plaintiff  and  to 
Edwards  about  the  lease,  the  particulars  of  which 
did  not  very  distinctly  appear  at  the  trial,  but 
which  they  relied  on  as  shewing  that  they  had 
never  adopted  the  lease  as  their  own.  At  the  sale 
the  lease  was  put  up,  but  there  was  no  bidder ;  and 
shortly  after  the  sale  they  tendered  the  key  of  the 
premises  to  the  plaintiff,  and  refused  to  have  any 
thing  to  do  with  the  lease.  Among  the  articles 
sold  at  the  sale  were  various  fixtures,  both  land- 
lord's and  tenant's  fixtures ;  and  there  was  some 
evidence  that  Edwards  had  objected  to  their 
selling  these  when  they  had  applied  to  him  about 
the  lease. 


F.  Pollock  for  the  defendants^  in  his  address  to 
the  jury,  afler  admitting  that  the  words  of  the 
assignmient  to  them  were  large  enough  to  pass  the 
lease  in  question,  contended  that  the  defendants 
nevertheless  were  not  chargealMie  with  it,  faaviog 
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accepted  the  assignment  in  ignorance  of  its  exist-       IdSO. 
ence,  and  clearly  never,  after  they  became  aware     ^qaeim^ 
of  it,  having  intended  to  take  it    If  they  had  dis-  v. 

tinctly  refused  to  take  it,  they  would  have  been  Akotbxb. 
safe ;  and  taking  the  whole  evidence  together,  it  is 
just  as  certain  as  it  would  have  be^n  in  that  case, 
that  they  never  meant  to  accept  it  The  only  act 
on  their  part  which  looks  like  an  acceptance  of  it 
18  the  putting  it  up  for  sale ;  but  this  is  no  more 
than  what  assignees  of  a  bankrupt  may  do  without 
rendering  themselves  liable;  and  at  all  events, 
whether  they  stand  on  the  same  footing  or  no^  the 
evidence  shews  that  they  did  not  do  this  in  the 
character  of  assignees,  but  merely  as  agents  for  the 
plaintiff  or  Edwards^  to  each  of  whom  they  applied 
on  the  subject 

Lord  Tenterden  C.  J.  in  summing  up  to  the 
jury,  said.  Although  the  terms  of  the  deed  are  very 
general,  and  certainly  quite  sufficient  to  pass  the 
lease  in  question,  I  think  that  the  defendants,  who 
did  not  know  of  its  existence  when  they  executed 
it,  are  not  thereby  concluded,  but  that  it  is  a  ques- 
tion of  fact  for  you,  whether  they  have,  after  they 
were  aware  of  it,  so  dealt  with  the  property  as  to 
make  themselves  assignees  of  it  ?  I  think  that  per- 
sons taking  an  assignment  like  this,  for  the  benefit 
of  creditors,  are  for  this  purpose  in  the  same  situ- 
ation as  assignees  of  a  bankrupt,  and  consequently 
not  bound  to  take  any  thing  which  they  may  con- 
sider injurious  to  the  creditors.  I  am  of  opinion, 
therefore,  that  they  have  the  same  rights  of  dealing 
with  the  property  to  ascertain  whether  it  is  likely 
to  be  beneficial ;  and  among  others,  as  assignees  of 
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a  bankrupt  have  been  allowed  to  put  up  a  lease 

for  sale  to  try  whether  any.  thing  could  be  made  of 

it,  without  thereby  charging  themselves  with  it  (j), 

so  I  think  these  defendants  would  have  the  same 

power  and  protection,  if  on  the  evidence  you  think 

that  was   all  they  intended  by  it.      If  however 

they  do  any  thing  beyond  this,   if  they  ever  deal 

with  the  estate  as  their  own,  and  use  it  in  a  manner 

injurious  to  the  persons  otherwise  entitled  to  it, 

they  are  not  within  this  protection.     His  Lordship 

then  stated  and  commented  on  the  facts  of  the 

case,  pointing  out  several  circumstances  connected 

with  the  sale  of  the  fixtures,  which  appeared  to 

have  been  improvidently  and  incorrectly  carried 

on,  and  observing  also  that  the  announcement  of 

the  sale  mentioned  the  lease  among  the  property 

assigned ;  and  concluded  by  saying,   that  if  the 

defendants  acted  as  owners,  and  so  as  to  render 

the  premises  of  less  value  to  the  landlord,  they 

must  be  considered  as  having  taken  to  them,  and 

therefore  as  liable  ;'  but  that  they  were  not  liable  if 

they  had  done  no  more  than  fairly  try,  by  putting 

the  lease  up  for  sale,  whether  any  profit  could  be 

made  of  it. 

Verdict  for  the  plaintiff. 

C.  E.  Law  and  Piatt  for  the  plaintiff. 

F.  Pollock  and  Hoggins  for  the  defendants. 


(a)  Turner  y>  Richardson^  7  East,  385.  Wheder  v.  Bramakf 
3  Camp.  340.  Hanson  v.  Stevenson^  1 B.  &  A.  303.  Ctarkev,  HunUf 
R.&M.  N.P-C.207. 
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1830. 


OBBARD  and  Another,  Assignees  of  BLOFELD,  Wmtminbtee* 

a  Bankrupt,  v.  BETHAM. 

Assumpsit  by  the  assignees  of  the  drawer  of  bills  In  an  action 
of  exchange  against  the  acceptor.  SaSstSTi^ 

The  action  was  brought  to  recover  the  amount  ceptor  of  wiii 
of  one  bill  of  exchange  which  continued  in  the  given  for 
hands  of  the  drawer  at  his  bankruptcy ;  and  also  ^wJh  ^SS 
the  amount  of  a  dividend  paid  by  the  assignees  be*  of  good 
upon  another  bill,  drawn  by  the  bankrupt  and  moderate 
accepted    by  the   defendant,  and  proved  under  ^ereCtlnmted 
the  commission  by  the  holder.  at  about  iooL^ 

The  defence  set  up  was,  that  these  and  other  ^^en  for'ttot 
bills  had  been  given  by  the  defendant,  for  goods  ?mount,it 
supplied  to  him  to  take  out  on  a  voyage.     The  that  the 
goods  were  not  sold  at  any  fixed  pride,  but  the  o^^bew^ 
contract  for  them  expressed  that  they  were  to  be  much  less  than 
"  of  good  quality  and  moderate  price,'*  and  esti-  pric^aml^that 
mated  them  at  about  400/.   The  defendant  accepted  i*>«  acceptor 

''  has  paid  more 

bills  to  the  full  amount  mentioned  in  the  contract  than  the  real 
The  goods  were  packed  up  by  the  bankrupt,  and  ^^^on^^e 
delivered  on  board  ship,  without  the  defendant's  *»^- 
ever  seeing  them.    The  goods  sold  for  only  about 
250/.  and  the  defendant  had  paid  more  than  this 
sum  on  the  bills  of  exchange  given  for  the  goods. 

The  Attorney  General  for  the  defendant  stated 
these  circumstances,  and  said  that  they  furnished  an 
answer  to  the  action.  The  plaintifl^  can  maintain 
no  action  which  Blqfeld  could  not )  and  he  could 

KK  S 


4. 
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1 830.       maintain  none,  being  overpaid  for  the  goods  already, 

Obbaao       ^^^  therefore  not  entitled  to  proceed  on  the  remain- 
andANOTHSA  ing  bills. 


V. 
BSTBAIC 


F.  Pollock  for  the  plaintiffs  said,  that  the  evideffcJ^ 
opened  could  not  be  given  as  an  answer  to  this 
action.  The  cases  of  Morgan  v.  Richardson^ 
1  Campb.  40.  n.  and  Tye  v.  Gwyrme^  2  Campb.  34^6., 
decided  this  point,  and  they  have  been  acted  on 
ever  since. 

The  Attorney  General.  The  present  case  is 
distinguishable  from  those  cited.  The  contract 
here  contains  an  express  warranty  that  the  goods 
shall  be  "  of  good  quality  and  moderate  price," 
and  the  price  is  not  fixed  by  the  contract^  so  that 
the  bills  of  exchange  were  given  before  the  amount 
was  ascertained  between  the  parties.  Suppose  only 
part  of  the  goods  contracted  for  had  been  delivered, 
and  bills  to  that  extent  paid,  it  would  be  very  un^ 
just  to  compel  the  payment  of  the  remaining  biUs, 
when  the  defendant  had  never  received  the  value 
for  which  they  were  given ;  and  there  is  no  sub-* 
stantial  difference  between  that  case  and  the  pre- 
sent.  In  Fleming  v.  Simpson^  1  Campb.  40.  n.  it  was 
considered  that  where  the  goods  delivered  were 
fraudulently  inferior  to  the  terms  of  the  contract^ 
a  party  to  the  fraud  could  not  recover  on  the  bill ; 
and  the  facts  of  this  case  may  induce  the  jury  to 
find  a  fraud.  But,  without  that,  it  is  fully  estab* 
Itshed,  that  in  an  action  for  the  goods  the  bankrupt 
would  be  unable  to  recover  more  than  their  worth; 
aihi  under  the  circumstances  of  this  case,  at  leasts 
he  ought  not  to  be  allowed  to  do  so  on  the  biUa. 


'-=* 
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LoBD  Tenterden  C.  J.  The  assignees  certaiiily  18S0. 
cannot  recover  in  this  action,  unless  the  bankrupt  ^^lbd 
would  have  been  entitled  to  receive  payment  on  the  an4  Amoi^^^ 
bills.  But  the  cases  cited  for  the  plaintifl^  have  Batwu. 
completely  established  the  distinction  between  an 
action  fen:  the  price  of  the  goods,  and  an  action  on 
the  security  given  for  them.  In  the  former,  the 
value  only  can  be  recovered;  in  the  latter,  I  take  it 
to  have  been  settled  by  those  cases,  and  acted  upon 
ever  since  as  law,  that  the  party  holding  bills  given 
for  the  price  of  goods  supplied  can  recover  upon 
them,  unless  there  has  been  a  total  failure  of  con- 
sideration. If  the  consideration  fails  partially,  as 
by  the  inferiority  of  the  article  furnished  to  that 
ordered,  the  buyer  must  seek  his  remedy  by  a  cros$ 
action.  The  warranty  relied  on  in  this  case  makes 
no  difierence.  In  Morgan  v.  Richardson  the  hams 
bought  turned  out  unmarketable.  That  was  just 
as  much  a  breach  of  warranty  as  there  is  in  the 
pdresent  case ;  for  every  man  selling  a  commodity 
warrants  it  to  be  of  merchantable  quality:  no 
purchaser  buys  except  upon  that  understanding,  (a) 
Verdict  for  the  plaintiff  for  the  whole  amount. 

Notice  had  been  given  to  dispute  the  bankruptcy, 
petitioning  creditor's  debt,  &c.  These  sufficiently 
appeared  on  the  proceedings  under  the  commission  ; 
but  the  plaintiffs,  to  enable  them  to  recover  the 
amount  of  the  dividend  paid  by  them  (for  which 
part  of  their  demand  the  bankrupt  could  i^ot  main- 
tain an  action,  so  as  to  bring  that  part  of  the  casei 

(a)  Chray  ▼.  Cox,  4  B.  &  C  108.  Laing  v.  A'fl^eon,  8  Tkuil 
106.  Jwm  V.  Brif^^  dBiBg.  5SS. 

K  K  4 
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1830.  *i^ithin  the  protection   of  the  6G.4.  c.l6.  ^.92.)f 

Obb'ard  S^^®  parol  evidence  of  them.  («) 

and  Another  The  petitioning  creditor's  debt  arose  on  a  pro- 

BsraAM.  missory  note  made  by  the  bankrupt  to  his  sister. 

It  is  prmd  ^ho  was  the  petitioning  creditor.     It  bore  date  in 

^^""'^mil  1822,  some  years  before  the  bankruptcy;  but  no 

sorv  note  was  othei"  evidence  was  given  of  its  existence  until  a 

beforewn «:t  ^^^  ^^J^  before  the  docket  was  struck,  at  which 

of  bankruptcy,  time  the  soHcitor  to  the  commission  said  it  was  put 

that  It  18  .  ^ 

proved  to  have  into  his  hands. 

Deen  in 
existence  be- 
fore the  doc-         The  Attorney  General^  for  the  defendan  t»  said  that 

and  bears  date  this  proof  was  insufficient,  as  not  shewing  the  note 
kbSbreSie^^  to  havc  existed  at  the  time  of  the  act  of  bankruptcy. 
act  of  bank*  It  is  perfectly  possible  that  the  note  may  have  been 
™P^cy,  given  just  before  the  commission,  for  the  express 

purpose  of  founding  it4 

F.  Pollock  referred  to  Taylor  v.  Kinloch^  1  Stark. 
N*  P.  C.  175.,  as  shewing  that  the  date  was  at  least 
prima  facte  evidence.  In  that  case  the  same  argu* 
ment  was  used  against  its  admission. 

The  Attorney  GefieraU  The  inclination  of  Lord 
Ellenborotigh^s  opinion  in  that  case,  seemed  to  be 
rather  against  the  admissibiUty  of  the  evidence, 
though  he  received  it  as  a  matter  of  convenience* 

LotiJb  Tekterden  C.  J.  There  is  proof  here  of 
the  existence  of  the  note  before  the  docket  was 
struck^  and  I  do  not  think  it  has  been  usual  to  re- 
quire more.    At  all  events  I  shall  deal  with  the 

(a)  See  Janes  ▼•  Fcrt^jnip.  196* 
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question,  as  to  the  evidence  furnished  by  the  date  of  1 830. 

the  note  itself^  as  Lord  EUenborough  did  in  the  '  omaed' 

case  cited,  and  treat  it  at  present  as  evidence  of  the  and  Anotheb 

note's  existence  then.     I  will  save  the  point  for  the  betham. 

defendant,  if  it  ia  wished. 

•   Some  slight  confirmatory  evidence  was  afterwards 

given,  and  the  objection  was  not  further  pressed,  (a) 

F.  Pollock  and  Archbold  for  the  plaintiffs. 
Scarlett  A.  G.  and  Justice  for  the  defendant 


(a)  See  Coxoie  v.  Harris 9  sup.  l^l. 


ADJOURNED  SITTINGS  IN  LONDON. 


ROACH  V.  THOMPSON.  ^Sif^t"' 

j^SSUMTSIT  for  money  paid,  &C.  Theaccommo- 

The  plaintiff  accepted  a  bill  for  150/.  for  the  torofabfli, 
accommodation  of  Tanner.     Tanner  placed  it  in  » 5^^**  ^ 
the  hands  of  Nias  for  a  limited  purpose ;  and  Nias^  ^oWer  after 
who  in  so  doing  exceeded  the  bounds  of  his  autho-  by  Mm,  ^not 
rity,  deposited  it  with  the  defendant,  as  a  tempo-  ^^  of  wch 
rary  security  for  10/.  borrowed.    Nias  repaid  the  action  a^nit 
10/.,  but  omitted  to  get  back  the  bill,  and  the  lu^^tohim 
defendant  passed  it  for  a  valuable  consideration  to  ^^,^^  *™ 

^  paid  on  tbe 

Knight,  in  whose  hands  it  was  when  it  became  due.  bill. 
Knight  applied  for  payment  to  the  plainti£^  but  did 
not  obtain  it ;  he  then  commenced  actions  against 
him.  Tanner,  and  the  defendant}  and  the  proceed^ 
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1830.       ings  in  these  actions  were  finally  stayed  oa  the 
^  Roach  '     plaintiflrs  paying  the  bill  and  the  costs  in  each 
«.  action. 

Thompson. 

The  Attorney  General  stated  these  circum- 
stances^  and  claimed  to  recover  against  the  defend- 
ant the  amount  so  paid  for  costs,  as  well  £^s  the 
amount  of  the  bill,  for  which  he  said  the  defendant 
was  clearly  liable,  as  it  was  paid  in  his  dischai^ 
he  liaving  received  the  hill  without  any  value  given 
for  it. 

Lord  Tenterden  C.  J.  If  the  facts  opened  are 
proved,  the  plaintiff  will  be  entitled  to  recover  the 
amount  of  the  bill ;  but  I  think  his  remedy  can  go 
no  further.  He  had  no  defence  against  Knight^ 
a  bondjide  holder:  he  ought  therefore  to  have 
paid  the  bill  when  Knight  demanded  it  of  him, 
and  then  these  costs  would  not  have  been  incurred. 

Verdict  for  the  plaintiff  1501 

Scarlett  A.  G.  and  Chitty  for  the  plaintiff 
Campbell  for  the  defendant 


^e  Knight  V.  Hughes^  sup,  247*   Gilkt  v«  Jtytpot^  P9*  406r 
Spurrier  v.  Elderion^  5  Esp.  1. 
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SHERMAN  V.  BENNETT.  Ginu>HAm 

Feb,  20. 
Debt.  a  sailor  senr- 

The  plaintiff  was  a  sailor  employed  in  the  South  tifies  providi 
Sea  whale  fishery,  and  brought  this  action  to  recover  ^°?JjJ^  ^^^^ 
his  share  of  the  proceeds  of  a  voyage  according  to  wages  in  case 

-•      ,.,,.%  ^        J  1  J       of  breach  of 

the  stipulations  of  an  agreement  under  seal,  under  ^ny  of  his  en- 
which  he  served.  SSJ'^hlch 

The  declaration  set  out  the  articles  of  agreement,  is  thatof  senr- 
which  contained  the  usual  engagements  that  the  2!mng  the  ^ 
sailors  should  obey  orders,  should  not  absent  them-  voyag«»  <»» 


recover  no- 


selves  without  leave,  &c.  and  the  common  proviso,  thing  if  he  is 
that  on  the  breach  of  any  of  their  engagements,  or  tLcouneof 
failure  to  perform  the  articles,  they  should  forfeit  it  owing  to  hii 
tbeu:  share  of  the  proceeds ;  and  it  proceeded  to  being  absent, 
aver  the  performance  by  the  plaintiff  of  his  duties  J^Tnttoi"^ 
under  the  articles,  until  the  captain  improperly  left  of  deserting. 
and  deserted  the  plaintiff  on  the  island  of  Bravo,  ghore  by  his 
and  thereby  prevented  him  from  completing  his  own  fault,  if  he 

J    r  ^  c?  |g  go  m  conse- 

Service.  quence  of 

The  defendant  pleaded  nil  debet,  and  three  other  faoftebYfor- 
pleas ;  the  first  stating  in  detail  the  circumstances  bidden  by  the 
presently  mentioned,  and  treating  them  as  a  deser-  though  he  sub- 
tion  by  the  plaintiff;  and  two  others  stating  them  SSi^'fiS^e 
more  generally.  of  an  inferior 

It  appeared  that  on  the  arrival  of  the  ship  off  ^  Twi  defence 
Bravo,  one  of  the  Cape  de  Verd  islands,  she  lay  to  ™^*^i  ^J^J^ 
several  miles  off  the  shpre,  and  the  captain,  one  of  ml  debet. 
the  mates,  the  plainti£^  and  sevei'al  sailors,  went 
a^ore:  the  captain  going  to  visit  the  govemcMry 
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1830.       and  obtain  leave  to  trade  on  the  island.     The 
captain  having  left  the  rest  of  the  party  on  the 


Sberman 


Bennett. 


V.  shore  and  gone  to  the  governor,  evidence  was 
given  on  the  part  of  the  plaintifl^  that  the  day 
being  very  hot,  and  the  boat's  crew  having  left  the 
ship  without  breakfast,  he  and  another  man  obtained 
leave  from  the  mate,  who  was  lefl  in  command,  to 
go  to  the  town,  at  some  miles  distance,  to  get  pro- 
visions ;  that  on  their  return  they  found  the  boat 
gone ;  that  they  were  unable  to  get  any  convey- 
ance to  the  ship,  although  they  attempted  to  do 
so ;  and  that  finally  the  ship  sailed  without  them. 
On  the  part  of  the  defendant  evidence  was  given 
that  the  captain,  when  he  went  to  the  governor's, 
gave  express  orders  that  none  of  the  crew  should 
leave  the  beach  till  he  returned ;  that  he  desired 
them  to  get  refreshments  there,  which  they  had 
the  opportunity  of  doing ;  that  on  his  return,  when 
he  found  the  two  men  absent,  he  waited  for  them 
as  long  as  he  could,  so  as  to  be  able  to  return  to 
his  ship  while  it  was  light  enough  to  see  it ;  that 
the  next  day  was  so  foggy  that  he  could  not  see 
the  island,  and  was  therefore  unable  to  make  sail 
for  it,  and  take  them  off;  that  he  waited  the  whole 
of  that  day  in  hope  of  the  fog  clearing,  but  that, 
the  weather  being  calm,  and  there  being  no 
anchorage,  he  was  carried  a  long  way  from  the 
island  by  currents ;  and  that  the  men  were  unable 
to  join  the  ship,  or  he  to  take  them  on  board. 
Some  evidence  was  also  given  to  shew  that  the 
plaintiff  went  to  the  town  for  purposes  of  barter, 
and  not  for  provisions. 

On  this  evidence  Gurnet^  contended  that  the 
defendant  was  entitled  to  a  verdict.  .  There  is  no 
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reason  certainly  to  suppose  that  the  plaintiff  in- 
tended to  desert  the  ship,  but  this  is  immaterial ; 
for  if  he  improperly  absented  himself,  and  this  was 
the  cause  of  his  being  left  on  shore,  he  has  forfeited 
his  wages.  The  leave  said  to  have  been  given 
him  to  go  to  the  town  by  the  mate  is  immaterial, 
for  the  captain  had  given  previous  orders  to  the 
contrary,  and  the  plaintiff,  who  knew  of  these  orders, 
was  not  justified  in  disobeying  them  by  any  per- 
mission which  he  might  get  from  an  inferior 
officer. 


Shbkman 
Bbnnxtt. 


Campbell  for  the  plaintiff,  said  that  the  only 
question  was  whether  Sherman  had  deserted  the 
ship ;  the  defence  is  so  stated  in  all  the  pleas,  and 
the  defendant  must  succeed  or  fail  on  that  issue. 
It  is  admitted  that  he  had  no  intention  of  doing 
so;  and  Sigard  v.  Roberts^  3  Esp.  71m  clearly 
shews  that  the  facts  do  not  amount  to  a  desertion. 
Even  if  the  evidence  of  the  orders  given  by  the 
captain  that  they  should  not  quit  the  beach  is 
correct,  it  will  not  affect  the  case,  for  they  are  only 
bound  to  obey  his  reasonable  and  lawful  orders ; 
and  these,  under  the  circumstances  of  the  case, 
were  not  of  that  character. 


Lord  Tenterden  C.  J.  Certainly  there  is  no 
desertion  by  the  plaintiff  in  this  case  ;  but  I  do  not 
think  that  this  is  the  real  question  in  this  cause. 
By  the  terms  of  the  ship's  article^  the  plaintiff  is  to 
receive  a  share  of  the  produce  on  performing  the 
voyage,  and  serving  faithfully  during  its  continu- 
ance. He  did  not  perform  the  voyage ;  to  entitle 
him  then  to  recover,  it  lies  on  him  to  shew  him- 
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18S0.  self  prevented  by  the  fault  of  the  master.  For 
Shebman  ^•^^  purpose  he  alleges  that  the  master  left  him 
V.  on  shore  without  reasonable  cause,  and  this  he 
^^'  must  prove  upon  the  plea  of  nil  debety  so  that 
the  question  is  not  confined  by  the  special  pleas 
to  the  fact  of  desertion,  even  if  the  special  pleas 
by  themselves  would  so  confine  it,  which  I 
think  one  of  them  would  not  If  however  the 
account  given  by  the  plaintifif s  witnesses  is  cor- 
rect, he  will  be  entitled  to  a  verdict;  for,  ac- 
cording to  them,  there  would  be  no  reasonable 
cause  for  abandoning  him.  If,  on  the  other  hand, 
you  believe  the  account  given  on  the  part  of  the 
defendant,  your  verdict  should  pass  for  him  ;  for, 
according  to  that,  the  plaintiff  is  left  behind  by  his 
own  fault,  having  gone  away  in  violation  of  the 
captain's  orders ;  a  disobedience  not  excused  by 
the  alleged  permission  of  the  mate,  for  the  mate  in 
that  case  had  no  authority  to  dispense  with  the 
order.  In  that  case  therefore,  although  there  was 
no  intention  to  desert,  the  plaintiff  improperly  and 
disobediently  went  away;  and  it  was  in  conse- 
quence of  this  that  he  was  left  behind,  not  having 
returned  to  the  shore  in  time  to  go  on  board  the 
boat :  he  was  left  therefore  by  his  own  fault ;  and 
not  having  earned  his  wages,  he  cannot  recover 
them. 

Verdict  for  the  defendant 

Campbell  and  Comyn  for  the  plaintifiT. 
Gumey  and  Piatt  for  the  defendant 
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CURTIS  and  Others,  Assignees  of  ELLISON,  a   <3otu>imii. 
Bankrupt  v.  WHEELER  and  Another. 

RePLEV  IN.  I"  replevin,  if 

.       there  be  any 

Avowry  by  Wheeletj  and  cognizance  by  the  affirmative 
other  defendant,  for  rent  arrear,  on  a  tenancy  by  ptSnti^^e  is 
the  bankrupt  to  Wheeler;  with  several  other  avow-  entitled  to 
ries  and  cognizances  varying  in  the  statement  of    a  tenant 
the  tenancy.  J^J^ 

Pleas  in  bar  to  each  avowry;   1.  non  tenuit ;  letting  from 
^2.  no  rent  in  arrear ;   S.   stating  a  demise  from  ^^a  rev^n 
ElUson  to  the  defendant  Wheeler  from  year  to  year,  Jj^^^^**** 
of  premises,  including  those  on  which  the  distress  train. 
was  taken,  at  a  larger  rent  than  that  distrained 
for ;  a  demise  back  from  Wheeler  to  ElUson^  from 
year  to  year,  of  two  rooms,  part  of  the  same  pre- 
mises, being  those  on  which  the  distress  was  taken, 
at  a  lower  rent ;  an  agreement  to  set  off  one  rent 
against  the  other ;  and  an  averment  that  more  rent 
was  due  at  the  time  of  the  distress  from  Wheeler  to 
Ellison  than  from  Ellison  to  Wheeler. 

The  replication  to  this  plea  in  bar  traversed  the 
agreement  to  set  one  rent  against  the  other,  and 
also  denied  that  more  rent  was  due  from  Wheeler 
than  from  ElUson. 

The  Attorney  General  for  iJie  defendants  claimed 
to  begin.  In  replevin  both  parties  are  equally 
actors;  the  plaintiff  therefisive  has  no  privilege,  and 
the  right  of  beginning  will  he  with  the  party  on 
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18Sa       whom  the  affirmative  substantially  lies.     Now  here 

'  CuBTifl  ^'  ^^^^  ^^  ^^  *^^  defendant.  There  is  indeed  an 
and  Othbbs    issue  on  the  replication  to  the  third  plea  which  in 

Wh£eler  form  seems  to  require  affirmative  proof  by  the 
MdANOTM*.   plaintiff:  but  it  does  not  in  reality  do  so,  for  all 

those  matters  might  be  proved  under  the  issue  of 
riens  en  arrere^  on  which  the  defendant  would 
clearly  have  a  right  to  begin.  This  does  not  there- 
fore differ  in  substance  from  the  common  case  in 
replevin,  where  the  defendant  has  to  begin,  because 
he  has  to  make  out  the  whole  case,  which  all  arises 
on  the  avowries.  It  would  be  of  great  mischief  to 
establish  a  rule  which  would  allow  a  plaintiff  in 
such  a  case  to  put  upon  the  record  a  plea  of  false 
and  imaginary  circumstances,  and  thus  to  get  the 
right  of  beginning. 

Lord  Tenterden  C.  J.  I  am  not  sure  that  the 
matter  of  this  plea  in  bar  could  have  been  given 
in  evidence  on  the  plea  that  no  rent  was  in 
arrear.  At  all  events,  as  pleaded,  it  presents  an 
issue  the  affirmative  of  which  is  on  the  plaintiff, 
and  on  proof  of  which  he  would  be  entitled  to  a 
verdict  I  can  make  no  distinction  between  replevin 
and  other  forms  of  action:  the  principles  appli- 
cable to  all  are  the  same.  The  consequence  is  that 
the  plaintiff  is  entitled  to  begin,  as  there  is  an 
affirmative  issue  upon  him. 

The  plaintiff  began  accordingly. 

In  the  course  of  the  cause,  Denman  suggested 
that  the  distress  could  not  be  supported,  as  the 
defendant  had  no  reversion,  holding  only  from 
year  to  year  under  Ellison^  and  having  let  to  him 
firom  year  to  year  also. 
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Lord  Tenterden  C.  J.  held  that  there  was  a       1830. 
sufficient  reversion.  Cuetm 

Verdict  for  the  defendants,    md  Oraiia 

9. 

Whssue 

Denman  and  CMtty  for  the  plaintiffe.  ""*^  A«axiua. 

Scarlett  A.  G.  and  Carrington  for  the  defendants. 


WILKINSON  t;.  HOWEL.  Guildhaix. 

Case  for  a  malicious  arrest.  ^  ^^^  ^'^ 

The  declaration  stated  that  the  original  action  rest  cannot  be 
was  terminated  by  a  stet  processus.  where^^ 

The  defendant  in  that  action  had  obtained  a  former  cause 
rule  calling  on  the  plaintiff  to  show  cause  why  ^ted  by  vLstH 
there  should  not  be  judgment  as  in   case  of  a  R^**^JJJ^nf^>f 
nonsuit ;  and,  on  showing  cause,  it  appearing  that  the  parties, 
the  then  plaintiff  was  a  bankrupt,  the  Court,  with 
the  consent  of  the  parties,  ordered  a  stet  processus. 

On  these  facts  the  Attorney  General  for  the 
defendant,  submitted  that  the  stet  processus,  being 
by  consent,  barred  this  action;  otherwise  there 
would  be  a  fraud  on  the  Court,  who  would  not  have 
allowed  it  unless  on  terms  of  waiving  all  further 
proceedings. 

It  was  contended  for  the  plaintifi^  that  it  was 
sufficient  to  show  that  the  action  was  terminated 
by  a  stet  processus,  and  that  the  rest  of  the  evi- 
dence would  prove  the  proceeding  malicious,  and 
without  probable  cause. 

L  L 
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I6dO.  Lord  Tevterdek  C.  J.  The  general  rule  is,  that 

^;;;^^^    a  party  cannot  sue  for  a  malicious  arrest  or  prose. 
«•  cution,  without  showing  in  his  declaration  how  the 

proceeding  complained  of  was  terminated.  That 
is  the  form  in  which  the  rule  is  generally  ex- 
pressed ;  and  I  think  that  rule  involves  this  prin- 
ciple, that  the  termination  must  be  such  as  to 
furnish  prima  facie  evidence  that  the  action  was 
without  foundation.  I  think  this  mode  of  termin- 
ation does  not  furnish  any  evidence  that  the  action 
was  without  probable  cause.  If  this  should  be 
allowed,  the  defendant  would  be  deceived  by  the 
consent;  as,  without  that,  he  would  certainly  have 
gone  on  with  the  action,  and  might  have  shown  a 
foundation  for  it.    I  have  no  doubt  about  it 

NcHisuit 

Brougham  F.  Pollock  and  Piatt  for  the  plainti£ 
Scarlett  A.  G.  and  Follett  for  the  defendant. 

In  the  following  Term  Brougham  moved  for  a 
rule  nisi  to  set  aside  this  nonsuit;  but  the  other 
learned  Judges  concurred  with  his  Lordship,  and 
the  Court  refused  the  rule. 
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1830. 


WARD  and  Another,  Assignees  of  PRATT  a    Guildhall, 
Bankrupt,  v.  CLARKE  and  Another.  ^^^^^  ^• 

Trover.  Assignees  of  a 

mi  11  -I  1  n  b&nkruptcan- 

The  action  was  brought  to  recover  the  value  of  not  recover  in 
three  parcels  of  goods  delivered  to  the  defendants  dST^Ii^n 
under  the  following  circumstances.   The  bankrupt  a  transaction 
being  in  difficulties  bought  goods  on  credit  at  the  bankrupt  bim- 
usual  price,  and  sold  them  to  the  defendants  almost  ^[  ?^^^  , 

*•  not  impeacby 

immediately  afterwards,  for  ready  money,  at  a  re-  unless  the  de- 
duction of  20  or  30  per  cent.     These  prices  were  ^^  ^^an*^ 
paid,  and  the  goods  delivered.     Notice  was  given  act  of  bank- 
to  dispute  the  petitioning  creditor's  debt,  trading,  ^"S^afUrSke 
and  bankruptcy.     There  was  some  doubt  as  to  the  ^^^j^J^^^g^ 
proof  of  them ;  but  it  finally  appeared  that  the  *«  accrued. 

./       rr  Where  the 

petitioning  creditor's  debt  accrued  on  the  4th  of  bankrupt,  af- 
April^  and  that  there  had  been  acts  of  bankruptcy  ^  */ ^^  ■ 
both  before  and  after.     It  was  however  left  in  mptcy,  bought 
some  degree  doubtful  on  the  evidence,  whether  ^idfo?rwly 
there  was  any  act  of  bankruptcy  after  the  4th  and  ™o"cv  at  un- 
before  the  9th  of  ApriL     The  goods  in  question  prices,  the 
were  delivered  in  three  parcels ;  two  of  them  being  Srwe^heW  not 
delivered  before  the  4th  of  ApriU  and  the  third  on  protected  by 

the  9th.  1.82.  unless 

On  the  part  of  the  defendants,  it  was  contended  ^®  purchaso 

^  ,      .  was  m  the 

that  these  circumstances  gave  the  plaintiiSs  no  right  usuaicoune  tf 
of  action;  that  they  had  no  property  in  the  goods  *^^difthe 
until  there  had  been  an  act  of  bankruptcy  qfier  purchaser 
the  petitioning  creditor's  debt  had  accrued;  and  to  be  greatly 

under  the 
value  of  the  commodity,  it  is  not  within  the  protection  of  the  statute, 
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1830.       that  consequently  they  could  at  all  events  main- 

Ward       ^^^  "^  action  for  the  goods  delivered  before  April 

and  Anotheb  4th ;  nor  on  the  general  effect  of  the  evidence  for 

Claau      those  delivered  on  the  9th :  and  it  was  said  that 

and  Akothee.  Holroyd  J.  had  held,  on  the  Oxford  Circuit,  on  the 

46G.3.  C.135.  5.5.,  which,  like  the  6G.  4.  c,l6. 
5.19.,  prevented  a  prior  act  of  bankruptcy  from 
vitiating  a  commission,  that  that  statute  merely 
protected  the  validity  of  the  commission,  but  did 
not  give  the  assignees  any  additional  rights  under 
it }  and  also  that  the  transaction  in  any  case  was 
legitimate,  the  defendants  not  being  privy  to  the 
fraud  supposed  to  be  practised  by  the  bankrupt, 
but  buying  the  goods  bona  fide. 

Lord  Tenterden  C.  J.  in  summing  up  to  the 
jury,  said.  The  question  for  your  consideration 
must  be  confined  to  the  parcel  of  goods  delivered 
on  the  9th  of  April;  for  I  am  of  opinion  that  the 
plaintifis  cannot  in  this  action  recover  the  value  of 
the  goods  delivered  previously  to  the  4th  of  April. 
With  respect  to  those  delivered  on  the  9th,  the 
first  question  will  be,  whether  there  was  an  act  of 
bankruptcy  between  the  4th  and  the  9th  ?  for  if 
there  was  not,  I  think  the  plaintifis  must  fail  with 
respect  to  those  also. 

If  you  are  of  opinion  that  there  was  such  an 
act  of  bankruptcy,  there  will  be  a  further  question 
as  to  the  nature  of  the  transaction  itself;  and 
that  question  I  think  is  different  from  that  which 
has  been  submitted  to  you.  From  the  time  of  such 
an  act  of  bankruptcy,  the  goods  belong  to  the 
assignees;  but  there  is  one  exception,  which  has 
been  recently  introduced,  in  cases  first  tried  before 
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/ 

myself,  to  their  right  of  recovery.  Where  there  is  1880. 
an  unknown  act  of  bankruptcy,  and  transactions  wiao 
have  taken  place  bona  fide  in  the  ordinary  course  andANoram 
of  deaUng,  it  appeared  to  me  unjust  to  vitiate  those  Clamb 
transactions  on  the  ground  of  a  fact  unknown  to  "*^  Awoihbb. 
the  party ;  and  I  accordingly  considered,  in  a  de- 
cided case,  where  goods  had  been  bought  in  the 
usual  way  in  a  shop,  that  the  transaction  was  valid. 
The  Court  afterwards  confirmed  that  decision,  {a) 
The  question  therefore  seems  to  me  to  be,  not 
whether  the  purchase  by  the  defendants  was  fraud- 
ulent, but  whether  it  was  in  the  ordinary  course 
of  trade  and  dealing.  In  considering  that,  you 
may  look  to  the  antecedent  transactions  between 
the  parties,  although  I  think  that  these  cannot  be 
impeached  in  the  present  action :  and  from  them 
it  appears,  that  the  defendants  have  several  times 
bought  from  the  bankrupt  at  very  low  prices.  Are 
you  then  of  opinion  that  the  defendants,  men  in 
business,  could  be  so  ignorant  of  the  market  price 
of  the  article  in  which  they  dealt,  as  not  to  know 
that  they  were  buying  it  very  far  below  its  value  ? 
If  they  knew  this,  I  think  the  purchase  was  not  a 
transaction  of  such  a  kind  as  to  come  within  the 
protection  of  the  principle  to  which  I  have  re- 
ferred :  it  was  not  a  fair  transaction  in  the  common 
course  of  business.  (J) 

Verdict  for  the  plaintifis  for  the  third  parcel. 

While  the  jury  had  retired  to  consider  of  their 
verdict, 

(a)  Cash  v.  Young,  2  B.  &  C.  413.     See  also  Hill  v.  Famell^ 
9  B.  &  C.  45.     Bishop  v.  Cramhay^  3  B.  &  C.  415. 

(b)  See  inf.^  Cook  v.  Caldecott. 

LL  3 
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ISSa  Lord  Tenterden  C.  J.  said,  My  opinion,  in 

'^ARD       accordance  with  the  argument  on  the  part  of  the 
and  Anotheb  defendants,  is,  that  the  plaintifis  cannot  avail  them- 
Clules      selves  of  an  act  of  bankruptcy  prior  to  the  peti- 
■nd  Amothsb.  Zoning  creditor's  debt,  for  the  purpose  of  invalid- 
ating the  transaction  sought  to  be  impeached ;  and 
I  have  so  left  it  to  the  jury:  but  I  shall  be  very 
willing  to  have  that  question  further  considered. 

Denman  and  Comyn  for  the  plaintiffi. 
Campbell  and  JBusln/  for  the  defendants. 


CASES 

ARGUED  AND  DECIDED 

AT   NISI    PRIUS, 

IN   C.P. 
AT  THX  SITTINOS  APm 

HILARY    TERM, 
11  Geo.  IV.    1830. 


ADJOURNED  SITTINGS  IN  LONDON. 


DANIELS  V.  POTTER  and  Others.  ^^^^ 

GuiLDHAU^ 

Case.  -^^-  ^^• 

The  declaration  stated  that  the  defendants  were  n!^%Bnce'the 
engaged  in  lowering  wine  into  a  cellar,  and  had  ^5^"'*j*}?* . 
removed  the  flap  from  the  cellar  for  that  purpose,  ant  who  has 
and  set  it  up  against  an  adjoining  house  j  that  it  J^f^^'^df?' 
was  their  duty  to  secure  it  there :  but  that  they  *«"**  «!*,  °?^ 

Eomissiblc  in 

so  negligently  placed  it,  without  any  support  or  evidence 
security,  that  it  fell  upon  the  plaintiff  and  broke  ^SS^to  show 

his  leg.  the  drcum- 

Three  of  the  defendants  pleaded  the  general  inju^i^ 

thou^thqr 
are  independeDtljr  shown  to  be  conctrntd  in  it. 
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1830.      issue;  the  fourth,  Fttgwatevy  suffered  judgment  to 
'^^^    go  by  default. 
^  «• '.  Evidence  was  given  that  all  the  defendants  were 

sndOTHBBs.  concerned  in  putting  the  wine  into  the  cellar; 
and  Taddy  Seijt,  for  the  plaintiffs,  then  proposed 
to  prove  an  account  which  Fitzwater  had  given 
of  the  accident.  He  said  that  it  had  been  con- 
sidered in  R.  V.  Hardwick,  11  East,  578.,  that 
when  defendants  are  once  independently  shown 
to  be  all  chargeable  with  a  tort,  such  evidence 
might  be  given  of  its  circumstances,  although  it 
is  not  admissible  for  the  purpose  of  originally 
fixing  any  defendants  as  chargeable. 

JVilde  Serjt.  objected  to  the  receipt  of  the  evi- 
dence, citing  the  remarks  made  on  R.  v.  Hard' 
wickf  in  1  PhilL  Ev.  94.  (7th  edition),  and  observing 
further  that  the  dictum  in  R.  v.  Hardwick  could 
at  all  events  only  be  understood  of  declarations 
made  in  pursuance  of  the  common  object,  and 
not  of  every  statement  which  one  party  might  be 
induced  to  make  in  inculpation  of  ^e  others. 
Fitzwater  certainly  could  not  be  produced  by  the 
plaintiff  as  a  witness  to  inculpate  the  other  de- 
fendants, 2  Campb.  833.  n. ;  but  that  is  no  reason 
for  allowing  his  statement  to  be  given  in  evidence. 
If  the  plaintiff  wanted  his  testimony,  he  should 
not  have  included  him  in  the  action;  and  then 
the  other  defendants  would  have  had  the  opportu- 
nity of  cross-examination,  instead  of  being  fixed, 
as  it  is  now  attempted  to  fix  them,  by  a  statement 
made  without  oath  and  in  their  absence. 
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TiNDAL  C.  J.  I  cannot  refuse  to  hear  the  evi-  ISSO. 
dence :  for  the  jury  are  to  assess  damages  against  Danikls 
Fitzwater.  as  well  as  to  try  the  issues  with  respect  ^  ^' 
to  the  other  defendants ;  and  against  Fitzwaler  the  and  Othsm. 
statement  may  clearly  be  read.  As  against  the  other 
defendants  it  is  not  admissible  evidence.  There 
is  much  weight  in  the  observations  read  from 
Mr.  Phillipps^s  book ;  but  without  entering  into  the 
question  there  discussed,  the  present  case  is  a 
different  one  from  that  stated  in  R.  v.  Hardwick. 
The  declarations  there  spoken  of  are  stated  to  refer 
to  the  common  motives  and  common  object  of  the 
parties ;  the  present  is  a  mere  action  for  negligence, 
where  no  motives  or  object  could  exist  or  are  im- 
puted. I  think  therefore  that  the  two  cases  are  quite 
distinguishable ;  and  the  general  rule  certainly  is, 
that  one  joint  defendant  cannot  inculpate  another. 
Verdict  for  the  plaintiff  against  all  the  de- 
fendants. 

Toddy  Seijt.  and  Piatt  for  the  plaintiff 
Wilde  SerjL  and  jB.  V.  Richards  for  the  defend- 
ants, except  Fitzwater. 


TAYLOR  and  Another  v.  WELSFORD  and     Gvildbasx, 

.         .  Feb.  S4. 

Another. 

Assumpsit  for  goods  sold  and  delivered.  6b^d*^ 

Plea  by  Welsford^  that  the  cause  of  action  ac-  ^^•^-  ^^9'* 

J  ^        ^  on  a  conmiis- 

crued  before  he  became  bankrupt  rion  of  bank- 

ruptcy  issued 
before  that  statute,  is  proved  by  the  productioD  of  the  certificate  duly  allowed. 


A 
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1890.  The   commission    against   Welsford  issued  in 

Taylob      ^^^^  •  ^^^  certificate  was  not  obtained  until  after 
and  Anothbb  the  passing  of  the  6  G.  4.  c.  16, 

Welsford 

andANOTHEE.       Taddy^eT]t.  for  the  defendant  Wehford,  pre 

duced  his  certificate,  duly  allowed ;  and  said  that 
this  was  sufficient  proof  before  the  stat.  6G.4. 
c.  16.  (a) J  and  that  the  same  law  was  re-enacted  by 
that  statute,  s.  126. :  but  that  there  might  be  a  ques- 
tion whether  the  evidence  would  be  sufficient  in 
cases  where  the  commission  was  under  the  former 
acts,  and  the  certificate  was  granted  after  the  new 
statute  came  into  operation.  If  it  is  not,  I  am 
ready  to  prove  the  facts  necessary  to  support  the 
certificate. 

Wilde  Seijt.  for  the  plaintifiT,  said  he  would  not 
argue  the  question,  but  would  leave  it  simply  to 
the  opinion  of  the  Lord  Chief  Justice }  and 

TiNDAL  C.  J.  admitted  the  evidence  as  sufficient 
Verdict  for  the  plaintiff  against  the  other 
defendant  only. 

Wilde  Seijt  and  Patteson  for  the  plaintifis. 
Toddy  Seijt.  and  Jones  Seijt.  for  the  defendants. 

(a)  By  Stat.  5  G.2.  c.SO.  s.  7* 
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SARCH  V.  BLACKBURN.  Guii^hall, 

Feb.  24. 

Case   for    knowingly  keeping  a  ferocious  dog,  A  party,  who  is 
accustomed  to  bite  mankind,   and  who  bit  the  inconJ^uenS 

plaintiff.  of  beinghim- 

SCliOD  tu6 

The  plaintiff  was  a  watchman  of  the  parish.     He  owner's  land 
was  going,  in  the  middle  of  the  day,  to  the  defend-  ^ot'Sued'to 
ant's  house,  and  was  seized  by  the  dog  as  he  was  go,  can  main- 
going  up  a  back  way  to  it,  which  the  defendant  foTthci^url^ 
represented  as  a  mere  private  way  used  only  by  .  .^°'  .  ® 
the  members  of  his  own  family.     The  plaintiff  was  from  bis  own 
alone  at  the  time,  and  there  was  consequently  no  with  know^' 
evidence  of  the  reason  of  his  being  in  the  place  ^®  ^^  ^® 
where  he  was  bit    There  was  a  notice,  "  Beware     Butlfhehai 
of  the  dog,''  put  up  near  the  place  where  the  dog  ^no^Ae 
was  J  but  there  was  nothing  else  in  the  manner  in  danger,  and  is 
which  the  dog  was  kept  to  make  any  person  suppose  in  fault,  he 
him  dangerous ;  and  the  plaintiff  was  unable  to  read.  2So^h^\he 

owner  nas  at- 

TaMy  SerjL   for  the  defendant,  said  that  the  ^^notice: 
plaintiff  being  unable  to  read  was  immaterial  to  therefore  it  is 

^  ,  .  no  answer  to 

the  question.     The  defendant  had  a  right  to  keep  such  an  action, 
a  dog  to  protect  his  premises,  and  is  not  answer-  n^ccw™put 
able  for  the  consequences,  if  he  took  proper  pre-  "P»*^^  *i^ 
cautions  against  them.    He  was  bound  therefore  p^tiff  could 
to  put  up  a  notice :  he  did  this,  he  could  do  no  °®*  '*"**• 
more.    Even  spring  guns  might  lawfully  be  put  up, 
with^notice,  in  defence  of  property,  until  the  power 
of  doing  so  was  limited  by  a  recent  statute.    Ilott 
V.  Wilkes^  3  B.  &  A.  304,  and  Deane  v.  Clayton^ 
7Taun.489.,  turned  mainly  on  the  question  of 
notice ;  and  in  HoUrook  v.  Bird^  4  Bing.  638., 
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1830.       there  was  no  notice.     He  also  referred  to  Brock  v. 
^  s^;;^^  '     Copelandj  1  Esp.  203. 

«•  TiNDAL  C.  J.    in   summing    up   to    the  Jury, 

said,  There  is  no  case  which  will  exactly  apply  to 
this :  such  cases  necessarily  depend  on  their  own 
circumstances,  and  the  question  that  arises  is  a 
very  nice  one.  The  plaintiff  certainly  is  not  en- 
titled to  recover  in  this  action,  if  he  was  injured 
by  his  own  fault.  On  this  you  will  have  to  con- 
sider whether  he  had  a  justifiable  and  reasonable 
cause  for  being  where  he  was  bit,  such  as  would 
naturally  induce  him  to  go  there,  and  would  be  a 
justification  in  an  action  of  trespass  brought  against 
him  for  being  there ;  (as  it  would  be,  as  a  licence 
in  law,  if  it  was  a  way  by  which  persons  used  to 
pass  to  the  house ;)  and  whether  he  was  there 
without  notice  of  his  danger.  There  is  no  evi- 
dence to  show  why  the  plaintiff  was  on  the  spot  in 
question,  whether  with  a  lawful  or  unlawful  object 
The  law  however  would  rather  presume  a  lawful 
object ;  and  there  is  no  improbability  in  his  having 
one,  for  he  was  on  one  of  the  ways  to  the  house 
itself  at  mid-day,  although  certainly  it  was  not  the 
most  public  and  usual  way.  If  he  was  lawfully 
there,  I  do  not  think  the  mere  fact  of  the  de- 
fendant's having  put  up  the  notice  relied  on  would 
deprive  him  of  his  remedy.  The  mere  putting  up 
the  notice  is  not  sufficient  for  this,  unless  the  party 
injured  is  at  least  in  such  a  condition  as  to  be  able 
to  become  cognizant  of  its  contents.  The  plaintiff 
could  not  read,  the  notice  therefore  furnished  no  in- 
formation  to  him ;  and  there  were  no  circum- 
stances in  the  way  in  which  the  dog  was  kept  to 
apprise  him  of  the  danger.  If  therefore  he  had 
a  right  to  be  where  he  was,  I  see  no  fault  or  neg- 


Blackbubk. 
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ligence  in  him  to  deprive  him  of  his  remedy.  Still  18S0. 
the  defendant  will  not  be  liable  unless  he  is  in  g^a^ 
fault ;  unless  he  knows  the  character  of  the  dog,  ^  v. 
which  he  certainly  did  in  this  instance,  and  unless 
he  keeps  it  improperly  with  that  knowledge.  The 
mere  putting  up  the  notice  does  not  I  think  in 
this  case  excuse  him.  But  it  is  said,  that  he  has  a 
right  to  keep  a  fierce  dog  to  protect  his  property. 
He  certainly  has  so ;  but  not,  in  my  opinion,  to 
place  it  on  the  approaches  to  his  house,  so  as  to 
injure  persons  exercising  a  lawful  purpose  in 
going  along  those  paths  to  the  house.  If  the 
dog  was  placed  in  such  a  situation  that  he  could 
injure  the  plaintiff,  ignorant  of  the  notice,  and 
going  for  a  lawful  purpose  to  the  house  by  a  way 
which  he  was  entitled  to  use,  I  think  the  defendant 
would  not  be  protected  from  this  action.  On  the 
whole,  the  only  question  which  I  can  leave  to  the 
jury  is,  on  which  side  was  there  negligence  ?  If 
the  plaintiff  was  negligent,  if  he  was  where  he 
ought  not  to  have  been,  or  if  he  neglected  means 
of  notice,  he  cannot  recover :  if  the  defendant  was 
negligent,  if  he  placed  the  dog  where  he  might 
injure  persons  not  themselves  in  fault,  he  is  re- 
sponsible. 

Verdict  for  the  plaintiff. 

Wilde  Seijt.  and  Piatt  for  the  plaintiff. 
Taddy  SerjL  for  the  defendant 

A  motion  was  made  in  the  following  term  to 
set  aside  the  verdict,  and  a  rule  nisi  was  obtained : 
but  the  cause  was  afterwards  settled  between  the 
parties,  and  no  further  proceedings  took  place  upon 
the  motion. 
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18S0. 


GmLDHAix,  ANDREW  V.  PLEDGER. 

Mmrch  1. 

A  replication    ^ssuMPSiT  bv  the  indorsee  ai^ainst  the  acceptor  of 

to  a  pica  of  t^  o  * 

discharge  un-    a  bill  of  exchange* 

vOTt^ct,*"diat      P^^^  *^^'  the  ^defendant  was  duly  discharged 
the  defendant  under  the  Insolvent  Act     The  replication  denied 

was  not  dulv 

discharged/     that  he  was  duly  discharged,  &c. 
?hS|?  oS"in      The  defendant  put  in  a  certified  copy  of  the 
issue:  the  pe-  discharge  itsclf  and  his  schedule,  to  show  the  debts 
fore  need  not  fi*om  which  he  claimed  to  be  discharged. 

be  given  in  evi- 
dence. 

Andrews  Seijt  for  the  defendant,  said  that  this 
evidence  was  not  sufficient  to  support  the  plea :  it 
is  necessary  to  produce  the  petition,  for  the  purpose 
of  founding  the  discharge,  by  showing  that  the 
Court  had  jurisdiction  to  grant  it.  In  Del(^ld  v. 
Freeman,  6  Bing.  294.,  it  certainly  was  held  un- 
necessary  to  give  any  evidence  of  the  petition  for 
the  purpose  of  proving  the  plaintiff's  title  as 
assignee ;  but  that  decision  proceeded  on  the  words 
of  the  7  GA.  c.5T.  s.  19.>  which  expressly  make  the 
production  of  a  certified  copy  of  the  record  of 
the  conveyance  and  assignment  sufficient  evidence 
for  that  particular  purpose.  That  case  therefore 
has  no  application  to  |he  present  one;  and  the 
general  principle  is,  that  all  matters  must  be  shown 
necessary  to  give  jurisdiction  to  an  inferior  court 

TiNDAL  C.  J.  The  61  st  section  of  the  statute 
gives  the  defendant  the  power  of  pleading  his  dis- 
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charge  in  general  terms,  as  he  has  done ;  and  it  18S0. 
then  empowers  the  plaintiff  to  reply  generally,  and 
deny  the  matters  so  pleaded,  "  or  to  reply  any 
other  matter  or  thing  which  may  show  the  defend- 
ant not  to  be  entitled  to  the  benefit  of  this  act,  or 
that  such  person  was  not  duly  discharged  according 
to  the  provisions  thereof,  in  the  same  manner  as 
the  plaintiff  might  have  replied  in  case  the  defend- 
ant had  pleaded  this  act  and  a  discharge  by  virtue 
thereof  specially/'  Now  suppose  that  the  defendant 
had  pleaded  (as  he  must  have  done  except  by 
reason  of  the  provision  oPs.  61.)  setting  out  the  pre- 
senting of  his  petition,  and  all  matters  necessary  to 
support  the  adjudication,  as  well  as  the  discharge 
itself,  and  that  the  plaintiff  had  replied  denying 
the  discharge  only,  the  only  issue  would  have  been 
on  the  discharge  itself,  and  no  other  evidence  than 
that  given  would  have  been  necessary.  I  think 
the  same  rule  applies  now;  the  plaintiff  might, 
under  the  clause  of  the  statute,  have  replied  the 
want  of  a  petition,  or  any  other  irregularity,  which 
would  have  rendered  the  discharge  void.  He  has 
not  done  so  :  he  seems  to  me  then  to  have  put  the 
discharge  only  in  issue;  and  the  discharge  is 
proved  by  the  evidence  given. 

Verdict  for  the  defendant 

Andrews  Seijt  and  CharmeU  for  the  plaintiff 
Wilde  Seijt  and  Comyn  for  the  defendant* 
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18S0. 

WWTM.H8TM,    HOUGH  V.  MARCHANT  and  EDWARDS. 

May  S9. 

The  penon      Trespass  and  false  imprisonment 

giving  another  . 

in  charge  for  a  The  defendant  Marchxmt  was  a  constable  of 
SS'a^SiT  the  city  oi  London,  and  had  arrested  the  plaintiff 
stable  in  the  upon  a  charge  of  felony  made  by  the  defendant 
entitled  to  an  Edwards  in  the  city  of  London.     He  was  assisted 

thS^jSraT     i^  ^^  ^^^^'  ^y  *®  defendant  Edwards. 
issue  in  tres-        Upon  this  being  shown  in  evidence  Patteson,  who 
a^nsrhim      appeared  for  the  defendant  Marchant,  claimed  an 
thf  wns^'^  acquittal  for  him  under  7  Jac.  1 .  c.  5. ;  and  on  this 

being  conceded,  he  suggested  for  Edwards,  who 
was  undefended,  that  as  he  was  present  at  the  arrest 
and  aided  the  constable,  he  might  be  protected  too. 
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Lord  Tenterden  C.  J.    said,    it  certainly  fur-       1830. 
nished  no  defence  for  Edwards^  and  left  the  case  to    "^TP^""^ 
the  jury,  who  found  a  verdict  against  him  for  «. 

20/.  damages.  ^Z^^^L 

Scarlett  A.  G.  and  Flatt  for  the  plaintiff. 
Patteson  for  the  defendant  Marchant. 
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GaiLDHAIXy 

June  7. 


RENTERIA  v.  RUDING  and  Another. 

Assumpsit  for  freight,  work  and  labour,  and  the  An  indorsee  of 

money  counts.  ofSnfto"" 

The  action  was  brought  to  recover  192/.  Is  Ad.  for  ^*><>™  ^^e 
freight  of  a  cargo  of  wheat  shipped  from  Deoa  in  been  delivered 
Spain  to  London^  and  delivered  to  the  defendants  liable^ /n*^ 
under  the  bill  of  lading,  which  had  been  indorsed  sumpsit  for  the 
by  0*Brien^  the  consignee  named  in  it,  immediately  though  the  bill 
on   its  arrival  in  London.      The  following  is   a  ^^ J!^^^^}^  for 

o  deuvery  to  the 

translation   of  the   bill   of  lading,  which  was  in  consignees, 

o         •  r  without  say- 

Spantsh :  —  ing  a  ^^  ^^^^ 

"  I  Josi  Antonio  Renteria,  of  Vemreo  in  Biscay.  ??,V6°!?7  ^}^^^ 

^     bills  of  lading 

master  of  the  ship  called  St.  Josi^  now  lying  at  anchor  appearing  by 
in  the  port  o^Beoa,  in  order,  when  the  wind  shall  be  Sur'pas^s^ 
favourable,  to  prosecute  the  present  voyage  to  the  *>y  indorae- 
port  of  London^  acknowledge  to  have  received  and 
loaded  on  board  my  said  ship,  and  under  the  deck 
thereof i  from  you,  Mr.  Bernardo  Echaliice^  1826 
fanegas  Guipuzcoa  measure  or  1584   fanegas  of 
Alaya  wheat,  each  fanega  weighing  86  pounds  of 
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1830.        17  ounces  per  pound;  91  fanegas  of  BlanquiUoy 

^T^**^^^"^     well  selected,  the  fanega  weighing  89  and  one 

V.  quarter  pounds  of  I7  ounces  per  pound ;  and  151 

turiiUoTHEB.  fanegas,   also    selected,   weighing    88   and    three 

quarters  pounds,  the  wt)ple  well  conditioned  and 
marked  and  numbered  as  per  margin,  and  which  I 
promise  and  bind  myself,  please  God  to  grant  me  a 
safe  voyage  with  my  said  vessel  to  the  aforesaid 
port,  to  deliver  for  you  and  in  your  name  to 
Messrs*  Andrew  O^Brien  and  Loughnan  on  being 
paid  freight  ten  rials  vellon  for  each  fanega,  and 
besides  10  per  cent,  for  primage,  with  average  ac- 
customed; and  to  the  performance  hereof  I  bind  my 
person  and  property  and  my  said  ship,  her  freight 
and  appurtenances,  and  the  best  value  thereof.  In 
witness  whereof  I  have  signed  three  bills  of  lading 
all  of  the  same  tenour,  signed  by  me  or  my  clerk,  on 
one  of  which  being  fulfilled  the  others  to  remain 
null  and  void.     Done  at  Deva^  the  14th  February 

1829/* 

There  was  no  charter-party,  and  the  plaintiff 
claimed  the  freight  under  the  authority  of  Cock 
v.  Taylor,  13  East,  399.  Dougal  v.  Kcmbk,  3  Bing. 
383. 

Brougham  for  the  defendants  attempted  to  dis- 
tinguish this  case,  on  the  ground  that  the  bill  of 
lading  was  not  assignable  by  indorsement,  the 
.  usual  words  "  or  their  assigns  **  being  omitted. 

The  plaintiff  however  having  proved  by  a  witness 
acquainted  with  the  Spanish  trade,  that  bills  of 
lading  from  Spain  were  frequently  in  the  same  form, 
and  were  nevertheless  treated  as  assignable  by 
indorsement, 
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Lord  Tentebden  C.  J.,  after  referring  to  the       18S0. 
TreatiseonShippiiig,p.286.fifthedit,aiidreadmg,     "^^^ 
<*  For  if  a  person  accepts  any  thing  which  he  knows  v. 

to  be  subject  to  a  duty  or  charge  it  is  natural  to  ^^  a^^wm. 
conclude  he  means  to  take  the  duly  or  charge  on 
himself  and  the  law  may  very  well  imply  a  pro- 
mise to  perform  what  he  so  takes  upon  himself/' 
saidy  this  seems  to  me  to  be  the  correct  principle, 
and  the  omission  of  the  words  *<  or  their  assigns'' 
makes  no  difference. 

Verdict  for  the  plaintiffi 

Scarlett  A.  G.  and  Maule  for  the  plainti£^ 
Brougham  and  Wightman  for  the  defendant 
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GntDHAtt,  DAVIS  V.  DALE. 

June  7. 
A  penon  1  ROVER. 

M8^iSer"a         -^  person  had  been  served  with  a  subpoena  duces 
ivbpcBna  duces  tecum  Oil  the  part  of  the  plaintiff  to  produce  certain 

tecum  may  be      , 

compelled  to      QOCUmentS. 

produce  them 

without  being  .wr.* »     o     •,  n    i  i  i 

sworn.  Wtlde  Serjt.  called   upon  the  party  to  produce 

them  according  to  the  subpama  ;  and  on  the  witness 
objecting  to  produce,  he  holding  for  the  defendant, 

Ludlow  Serjt  and  Bompas  Serjt.  contended  that 
he  ought  first  to  be  sworn,  in  order  that  they 
might  have  the  opportunity  of '  cross-examining 
him. 
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Wilde  Seijt   said  the  party  might  put  in  the  1830. 

papers  without  being  made  a  witness  j  and  cited  DaVis 
Sumbell  v.  Hammond  in   the  Exchequer  (not  re-  v. 

ported)  in  which  it  was  so  held  at  rUsi  pritis.  ^ 

TiNDAL  C.  J.  As  the  point  has  been  decided 
in  a  case  which  I  have  no  doubt  is  correctly  re- 
ported to  me,  I  shall,  in  a  matter  of  practice,  adopt 
the  rule  which  has  been  already  laid  down ;  and 
the  papers  must  be  produced. 

The  papers  were  put  in  and  no  examination  of  the 
witness  gone  into. 

Verdict  for  the  plaintiff. 

Wilde  Seijt  and  FoUett  for  the  plaintiff. 
Ludlow  Seijt.  and  Bompas  Seijt.   for  the  de- 
fendant. 


The  same  point  was  decided  by  Gaselee  J.,  after 
consulting  with  Littledale  J.,  at  the  Spring  Assizes 
at  Taunt orij  1829,  in  the  case  of  Rex  v.  Murlis, 
which  was  an  indictment  for  peijury.  A  sheriff 
officer  had  been  subpoenaed  to  produce  a  warrant  of 
the  sheriff;  and,  after  argument,  he  was  ordered  to 
do  so  without  having  been  sworn. 


Read  v.  JameSy  1  Stark.  132.     R.  v.  Netherihongf  2M.  &  S. 
337. 
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Guildhall, 


An  instrument 
executed  by 
mark  may  be 
proTed  fix>m 
inBpection  by 
a  person  who 
has  seen  the 
party  so  exe- 
cute ,in8tru«, 
ments. 


GEORGE  V.  SURREY. 

Assumpsit  by  the  indorsee  against  the  acceptor  of 
a  bill  of  exchange  drawn  by  Anfi  Moored  to  her 
order,  and  indorsed  by  her  to  plaintiff. 

Ann  Moore  drew  the  bill  by  her  mark,  and  it 
was  indorsed  by  mark ;  the  writing,  "  Ann  Moore 
her  mark,"  on  the  indorsement,  being  in  the  plain- 
tiff's hand.  A  witness  was  called  to  prove  the  in- 
dorsement, who  stated  he  had  frequently  seen  Ann 
Moore  make  her  mark  and  so  sign  instruments, 
and  he  pointed  out  some  peculiarity. 

TiNDAL  C.  J.,  after  some  hesitation,  admitted 
the  evidence  as  sufficient,  and  the  plaintiff  had  a 
verdict 


The  cause  was  undefended. 

Wilde  Serjt  and  Hill  for  the  plaintiff. 


CASES 

ARGUED  AND  DECIDED 

AT  NISI  PRIUS, 

IK  K.  B. 

AT  THE  SITTINGS   AFTER 

TRINITY    TERM, 
1  W.  IV.    1830. 

ADJOURNED  SITTINGS  AT  WESTMINSTER, 


1830. 

WOODFORD  >o.  WHITELEY,  Gent  One,  &c.     ^— v— ^ 

WESTMINSTEfty 

JulySm 

Assumpsit  by  the  indorsee  against  the  drawer  of  Anacccptanca 
a  bill  of  exchange  for  30/.     After  the  bill  became  ^^^^f"^^ 
due  the  defendant  had  paid  151.  by  his  own  accept-  meat  by  the 
ance  of  a  bill  to  that  amount.    This  bill  was  proved  b^takcn'a^ 
to  have  been  lost,  and  the  plaintiff  offered  by  rule  discharge  tf 
to  indemnify  the  defendant   against  any  demand  be  destraj^ed, 
on  it.     On  this  being  refused  by  the  defendant's  flJ A"be 

COUnseL  '<»^  and  al- 

though the 
creditor  offer 

Parke  J.  told  the  jury  that  they  must  deduct  glSeSL 
this  bill  from  the  amount  of  their  verdict  j  that)  anyciHimon 
unless  it  was  produced  or  shown  to  be  destroyed, 
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]830.       the  defendant  would  still  continue  liable  upon  it, 

^  -  '    ^     and  it  might  at  any  time  be  produced  against  him. 

17.  Verdict  for  plaintiff  16/.  (a) 

Whiteley. 

Campbell  and  Archbold  for  plaintiff. 
Piatt  for  defendant 

(a)  See  Hansard  v.  Robinson,  7  B.  &  C.  90. 


Westminsteb,  BUCKER,  Assignee  of  SNELL,  a  Bankrupt,  v. 
July  5.  BOOTH  and  COPEL AND,  Sheriff  of  Middle^ 

sea:. 

Where  the  ASSUMPSIT  for  money  had  and  received  to  the  use 
bankrupt*       ^^  *^he  plaintiff  as  assignee,  and  on   an    account 

taken  in  exe-     stated. 

charged  by  Plea,  the  general  issue,  with  notice  of  disputing 

theTumto^bc  ^^  trading,  petitioning  creditor's  debt,  and  act  of 
levied  by  a       bankruptcy. 

a  docket  The  commission  of  bankruptcy  was  dated  the 

struck,  the       30th  of  September  1829,  and  the  defendants  issued 

assignees  sud* 

sequentiy  their  warrant  under  ^Ji.Ja.  at  the  suit  of  Brooking 
notrby  repay-  ^ud  Surr  against  Snell  the  bankrupt,  on  the  4th 
ing  that  sum,    September,  and  the  officer  entered  and  kept  pos- 

mamtain  an  ■*  *^     *^ 

action  for  scssion  irregularly  until  the  S5th,  the  bankrupt 
aiid"recei^d  having  endcavoured  to  raise  money  to  prevent  a  sale. 
ajainstthe       On  that  day,  in  consequence  of  threats  to  sell, 

T.  S.  Snellf  the  brother  of  the  bankrupt,  paid 
261.  15s.y  the  sum  for  which  the  execution  was 
levied :  at  the  same  time  serving  the  following  letter 
on  the  sheriff's  officer :  — 
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"  25/A  Sept.  1825. 
"  Brooking  and  Anotlier  v.  SneU. 
"  Take  notice  th^t  a  docket  has  been  struck 
against  Mr.  Joseph  William  Snell^  the  defendant  in 
this  action,  and  that  the  sum  of  261.  ISs.^  now  paid 
by  me  to  you  to  discharge  the  execution  levied  by 
you,  is  paid  under  protest  j  and  I  hereby  give  you 
further  notice  to  retain  the  same  sum  in  your  hands 
until  further  notice. 

"  Thos.  SnelU 
"  Creditor  of  the  estate  of/.  W.  SnelV^ 

This  money  was  the  money  of  Thomas  SnelU  and 
paid  with  a  view  to  prevent  the  sale,  which,  it  was 
contended  on  other  grounds,  would  have  been 
illegal  as  against  the  assignees.  After  the  appoint- 
ment of  assignees,  they  paid  Mr.  Thomas  SneU 
the  money  and  brought  this  action. 

Evidence  was  also  given  on  cross-examination 
of  the  plaintifTs  witnesses,  impeaching  the  act  of 
bankruptcy;  the  trading  was  admitted,  and  the 
petitioning  creditor's  debt  completely  proved. 

Upon  its  being  objected  that  the  action  was 
misconceived. 
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Booth  and 
Another. 


The  Attorney  General  contended,  that  the  sub- 
sequent consent  and  ratification  of  the  assignees 
enabled  them  to  maintain  the  action ;  that  it 
would  be  mischievous  if  the  creditors  were  obliged 
to  submit  to  an  illegal  waste  of  the  bankrupt's 
goods  by  a  forced  sale,  and  that  the  assent  of 
party  to  an  act  for  his  benefit  would  be  a  presump- 
tion of  law }  and  that  the  relation  of  the  title  of 
the  assignees  operated  in  this  case,  and  made  this 
act  done  for  them  and  for  their  benefit  equivalent 
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to  an  act  done  by  themselves.  If  they  cannot 
maintain  the  action,  the  creditor  certainly  cannot, 
and  in  consequence  no  one  can,  and  therefore  there 
would  be  no  remedy. 

Parke  J.  I  think  that  for  this  purpose  there 
can  be  no  relation  of  the  title  of  the  assignees. 
All  the  rights  of  the  bankrupt  become  theirs  by 
relation;  but  this  is  not  the  bankrupt's  money, 
but  that  of  a  third  person,  and  I  am  not  aware  that 
the  maxim  of  omnis  ratiliabitioy  &c.  has  ever  been 
carried  so  far  as  to  give  effect  to  acts  done  when 
the  ratifying  parties  did  not  exist  j  here  there  were 
no  assignees  existing  at  the  time,  and  therefore 
there  could  be  no  prior  command.  It  does  not 
follow  that  the  plaintiff  can  recover  because  Snell 
can  not.     The  plaintiff  must  be  nonsuited. 

Nonsuit. 


Scarlett  A.  G.  and  Archbold  for  the  plaintiff 
Campbell  and  Follett  for  the  defendants. 


Guildhall, 
Oct.  2a 


VAN  WART  V.  WOOLLEY  and  Others. 


Assumpsit. 

This  was  a  new  trial  in  the  case  of  Va7i  Wart 


A  party  cm- 
ployiog  an- 

Bcn^a  bU^lfor   V.  Woolletf,  reported  itiS  B.k  C.  439.   The  special 

en tit^edTo  re-  ^^^^  agreed  to  on  the  former  trial  was  put  in  as 
cover  nominal  evidence  of  all  the  facts  up  to  that  time,  (a) 

damages 

against  such  agent,  if  he  fails  to  present  it,  although  no  real  damage  whatever  is  occa* 

Bioned  by  the  neglect,  the  bills  and  costs  having  been  paid  by  other  persons  liable  on  it. 

(a)  See  Van  Warty.  fVooUet^.    R.^M.   N.P.C.  4. 
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Since  the  last  trial,  the  plaintifl^  in  conformity.      18S0. 
with  the  decision  of  the  Court  in  that  case,  pro-    VAiTwiui^ 
ceeded  in  America  against  Irving  &  Co.  from  v. 

whom  he  received  the  bill  of  exchange  in  ques-   and  Othem- 
tion ;   and  recovered  against  them  the  full  amount 
of  the  bill  with  interest      The  plaintiff  received 
the  amount  of  the  verdict  and  costs. 

The  Attorney  General  for  the  plaintiff  stated 
that,  this  cause  being  undisposed  of,  he  now  pro- 
ceeded for  nominal  damages.  The  special  damage 
assigned  in  the  declaration  is  disproved,  but  with- 
out that  there  is  a  complete  breach  of  contract  stated 
in  the  declaration,  and  on  that  nominal  damages 
*must  be  given.  This  was  the  opinion  of  the  Court 
on  the  former  occasion.  3  B.ScC.  448. 

Campbell  for  the  defendants.  At  the  time  of  the 
former  decision  it  was  very  doubtful  whether  l)y 
the  law,,  as  understood  in  America^  the  plaintiff 
could  maintain  any  action  there  against  either 
Irving  &  Co.  or  the  drawers  of  the  bill.  The  Court 
however  thought  that  he  could  do  so,  and  that  was 
the  substantial  point  decided  in  that  case.  It  has 
since  been  completely  ascertained  that  Irving  &  Co., 
by  the  law  of  America,  as  well  as  of  this  country, 
continued  liable  on  the  bill,  and  Cranston  &  Co., 
the  drawers,  were  so  also.  What  then  ought  the 
plaintiff  to  have  done  ?  To  have  sued  either  of  those 
parties.  If  he  had  done  so  immediately,  he  would 
have  recovered ;  and  he  has  actually  done  so, 
although  after  so  long  delay,  and  has  recovered  his 
full  amount  of  debt,  interest,  and  costs.  There  is 
therefore  no  injury.     It  is  said  that  no  special 
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damage  need  be  proved.  That  is  true  in  many 
cases,  for  there  is  necessarily  some  damage  in  con- 
templation of  law :  but  here  that  is  not  the  case ; 
from  the  nature  of  the  circumstances,  no  damage 
could  accrue  unless  the  plaintiff  was  precluded 
from  recovering  against  the  parties  liable  to  him ; 
and,  instead  of  that,  he  has  actually  recovered. 

Lord  Tenterden  C.J.  The  opinion  which  I 
expressed  in  the  former  case,  that  the  plaintiff  was 
at  all  events  entitled  to  nominal  damages,  was  not 
my  own  opinion  only,  but  that  of  the  whole  Court 
I  now  entertain  the  same  opinion.  Every  man  em- 
ploying another  to  present  a  bill  for  him  is  entitled 
to  notice  from  that  other  of  its  dishonour.  If  he 
does  not  receive  that  notice,  he  suffers  damage, 
though  he  may  ultimately  receive  the  amount  of 
the  bill :  and  he  is  therefore  entitled  to  a  verdict 

Verdict  for  the  plainti£^  damages  Is. 

Scarlett  A.  G.  and  Patteson  for  the  plaintiff. 
Campbell  and  Busby  for  the  defendants. 


Guildhall,    COOK   and  Another,   Assignees  of  DOWN,  a 
^'^' ""''  Bankrupt,  v.  CALDECOTT. 


A  sale  of  goods  TrOVER. 

Bt  such  a    '        'phg  action  was  brought  to  recover  the  value  of 

pnce  and  un-  o  %      %       ^ 

der  such  cir-     two  parcels  of  goods  delivered  by  the  bankrupt  to 

tnimstances 

that  the  buyer  ought  to  know  the  trader  is  selling  to  raise  money  in  fraud  of  his  creditors 
b  an  act  of  bankruptcy,  and  the  buyer  is  liable  to  the  assignees  m  trover  for  the  value  of 
the  goods. 


AFTER  TRINITY  TERM,  1  W.  IV.  523 

the  defendant  on  the  12th  and  19th  February  1829       1880. 
respectively,  under  the  following  circumstances.  cJok^ 

The  goods  delivered  on  the  12th  of  February    and  Another 
were  about  half  of  one  and  the  whole  of  another    Caldecott. 
parcel  of  goods  which  the  bankrupt  had  bought 
a  few  weeks  before  on  three  months'  credit.     Evi- 
dence was  given,  that  the  prices  at  which   the 
bankrupt  purchased  were  the  fair  and  usual  prices 
at  the  time  of  his  purchase ;  and  that  no  depreci- 
ation had  taken  place  between  that  time  and  the 
time  of  the  sale  to  the  defendant.     The  defendant 
bought  them  for  ready  money,  at  a  depreciation 
of  33^  per  cent. ;  the  original  prices  and  that  de- 
duction being  stated  on  the  invoice  to  him.     It 
did  not  appear  however  that  the  original  prices 
were  stated  as  those  paid  by  the  bankrupt,  nor  was 
any  evidence  given  to  show  that  the  defendant 
knew  them  to  have  been  so. 

The  circumstances  respecting  the  goods  deli- 
vered on  the  19th  of  February  were  just  similar, 
except  that,  with  respect  to  part  of  them,  the  price 
paid  by  the  bankrupt  and  the  value  were  not 
pjroved;  and  that  the  rest  were  shown  to  have 
been  purchased  by  the  bankrupt  on  the  same  day 
at  48^.  Qd.  a  piece,  and  sold  by  him  to  the  defend- 
ant at  38^.  (id.  a  piece :  but  here,  as  before,  there 
was  nothing  to  fix  the  defendant  with  knowledge 
of  the  price  given  by  the  bankrupt,  or  the  time  of 
his  purchase. 

The  other  circumstances  relied  on  against  the 
defendant  were  these :  that  the  original  seller  of 
part  of  the  goods  purchased  on  the  12th  February ^ 
bought  one  piece  of  those  goods  from  the  defend- 
ant at  2^.  3d.  a  yard,  the  sale  price  to  the  bank- 
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1830.       rupt  having  been  2s.  lOd.i  and  that  on  the  next 
*  ^^j^        day  the  defendant's  shopman  refused  to  deliver  it, 
and  Another   and  mentioned  a  higher  price  as  fixed  upon  those 
Caldecott.    goods,  but  refused  to  sell    them    to  that  party, 
stating,   that  they  were  already  contracted  for; 
that  the  goods  were  packed  in  bales   containing 
articles  of  various  kinds,  and  that  the  defendant 
had  purchased   them    afler  inspecting  one  bale 
only;  and  that  the  defendant  had  stated,  on  his 
examination  under  the  commission  of  bankruptcy, 
that  the  goods  were  soiled  or  damaged,  which  wit- 
nesses were  produced  on  this  occasion  to  negative. 
Doxvn  became  a  bankrupt,   and  a  commission 
was  issued  against  him  within  a  week  of  the  trans- 
action of  February  19th.     No  act  of  bankruptcy 
was  proved  earlier  than  the  20th ;  though  he  was 
shown  to  have    contemplated  absenting  himself 
from   his   creditors  as  early  as  the  l6th«     The 
resolution  however  did  not  appear  to  have  been 
acted  on  till  the  20th. 

CampheU^  in  opening  the  case  for  the  plainti£S 
admitted  that  the  assignees  could  not  avoid  the 
transactions  in  question,  however  fraudulent  they 
might  be,  if  they  took  place  before  an  act  of  bank- 
ruptcy, because,  with  respect  to  such  transactions, 
they  only  stood  in  the  place  of  the  bankrupt,  who 
could  not  have  defeated  them  by  relying  on  his 
own  fraud;  but  he  contended  that,  if  it  should 
turn  out  that  there  was  no  other  act  of  bankruptcy 
at  the  time,  the  transactions  themselves  were  acts 
of  bankruptcy  within  the  6  G.  4.  c.  16.  s.  3.  as  "  a 
fraudulent  gift,  delivery,  or  transfer  of  goods  or 
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chattels  with  intent  to  defeat  or  delay  his  ere-       1830. 
ditors.**  ^  ^^ 

Cook 
and  ANoTHSft 

Lord  Tenterden  C.  J.  in  summing  up  to  the  c^ldecott. 
jury,  said.  All  other  proof  of  any  act  of  bankruptcy 
previous  to  the  sales  in  question  having  failed,  the 
only  question  is,  whether  the  transactions  them- 
selves, or  either  of  them,  are  to  be  considered  as 
acts  of  bankruptcy  within  the  6G.4.  c.l6.  s.3. 
The  words  of  the  clause  are  "  fraudulent  gift, 
delivery,  or  transfer,'*  the  word  "  fraudulent'*  of 
course  applying  to  each  of  those  which  follow  it. 
Now  a  sale  is  a  "  transfer  j "  and  therefore  may 
come  within  the  provisions  of  the  statute  as  a 
**  fraudulent  transfer/*  But  though  it  may  do  so, 
it  is  not,  from  its  nature,  a  transaction  exposed  to 
the  same  suspicion,  as  some  of  those  which  would 
be  comprehended  under  the  former  words :  and  I 
think  that  a  sale  cannot  in  reason  be  held  to  be  a 
fraudulent  transfer,  unless  it  takes  place  under  such 
circumstances  that  the  buyer,  as  a  man  of  business 
and  understanding,  ought  to  suspect  and  believe 
that  the  seller  means  by  it  to  get  money  for  himself 
in  fraud  of  his  creditors  ;  and  that  the  sale  is  made 
for  that  purpose.  The  question  therefore  for  the  jury 
is,  whether  they  think  that  the  defendant  as  a  man 
of  business  ought  to  have  known  that  Dowfi  must 
have  effected  these  sales,  or  either  of  them,  for  the 
purpose  of  putting  the  proceeds  in  his  own  pocket 
and  defrauding  his  creditors  ?  If  so,  the  verdict 
should  be  for  the  plaintiffs,  for  all  the  goods  com- 
prised in  that  transaction  or  delivered  subsequently 
to  it. 
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18S0.  The  jury  (a  full  special  jury)  were  equally  divided 

Cook  ^^  Opinion ;  and,  after  retiring  for  two  hours,  they 

and  Anothm  were  discharged  from  giving  a  verdict. 


V. 

Caldegott. 


Campbell  C.  E.  Law  and  F.  KeUy  for  the  plain- 
tifis. 

Scarlett  A.  G.  Gwmey  and  F.  PoUock  for  the  de- 
fendant 


See  sup.  498.  Ward  v.  Clarke.  In  that  case  the  transactions 
impeached  were  not  treated  as  acts  of  bankruptcy,  but  the  only 
question  was,  whether  they  were  protected  after  an  act  of 
bankruptcy,  as  bondjide  transactions  in  the  ordinary  course  of 
dealing. 


^'^J^T"""'  SHAW  and  Others,  Assignees   of  BATLEY,  a 

Bankrupt^  v.  HARVEY. 

A  commission     •■•  ROVER. 

of  bankruptcy       pj^g   j-j^g  general  issue,  with  notice  to  dispute 

may  be  sup-  '.o  »  ir 

ported  on  a      the  petitioning  creditor's  debt,  trading,  and  act  of 

Ko^r'sLbt  bankruptcy. 

on  a  balance        The  petitioning  creditor  was  James  Saumarez 

of  accounts  *  o 

which  con-  DobreCy  partner  of  Ricfiard  James  Dobree,  trading 
S^totrS.  at  Rotterdam  under  the  name  and  firm  of  Richard 
mission  and     James  Dobrec,  for  a  debt  due  to  the  firm. 

always  against 

the  bankrupt  to  the  extent  of  lOO/.,  though  payments  have  been  made  sufficient,  if 
applied  in  the  order  of  time,  to  discharge  the  particular  balance  actually  due  at  the  time 
of  the  act  of  bankruptcy. 

Persons  trading  abroad  in  such  mode  as  to  constitute  a  partnership  here,  may  sue  here 
as  partners  for  consignments  sent  to  this  country,  though  they  cannot  sue  at  the  place 
of  trading  by  reason  of  the  particular  law  of  that  country. 


AFTER  TRINITY  TERiM,  I  W.  IV.  527 

The    commission   was    dated  25th  July  182S,       1830. 
The  act  of  bankruptcy  proved  was  on  the  28tli        shTw 
March.     The  clerk  of  R.  J.  and  J.  S.  Dohreej  a    and  Otheki 
Dutchman,  was   called  to   prove  the  debt     He      HARVEr. 
stated  that  they  carried  on  business  at  Rotterdam 
together,   in   such  mode  and  terms  as  clearly  to 
constitute  a  partnership  according  to  the  law  of 
England.     They  were  in  the  habit  of  dealing  with 
the  bankrupt  who  lived  at  Norwich^  and  of  con- 
signing goods  to»  and  drawing  bills  on  him.     On 
the  28th  March,  the  balance  due  to  the  firm  was 
1600/.,  and   the   dealings  and  account  continued 
up  to  the  commission.     In  the  interval  bills  were 
drawn  on  the  bankrupt,  and  paid  by  him,  to  the 
amount  of  2100/.,  but  other  bills  were  drawn  and 
other  demands  accrued,  always  keeping  a  balance 
due  to  the  firm  to  the  extent  of  far  more  than 
100/*     No  balance  was  struck  at  the  time  of  the 
act  of  bankruptcy. 

It  was  objected  for  the  defendant,  that  the  debt 
due  at  the  time  of  the  act  of  bankruptcy  was  sa- 
tisfied at  the  time  of  the  commission  ;  that  as  the 
account  continued  running,  and  payments  were 
made  by  the  bankrupt  generally,  those  payments 
according  to  Clat/ton's  case,  1  Merivale,  572.,  and 
Bodenhamv.  Purchas,  2  B.  &  A.  39-,  must  be  applied 
to  discharge  the  debts  according  to  the  order  of 
time,  and  therefore  the  balance  due  at  the  time  of 
the  act  of  bankruptcy  was  discharged,  and  the  pre- 
sent balance  was  for  demands  accruing  subsequent 
to  the  act  of  bankruptcy. 

Lord  Tenterden  C.  J.     It  appears  to  me  that 
if  there  was  a  petitioning  creditor's  debt  at  the  time 
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Shaw 
aod  Others 

V, 

Hajbvet. 


of  the  act  of  bankruptcy  on  which  a  commission 
might  have  issued,  and  there  was  a  petitioning 
creditor's  debt  still  existing  at  the  time  of  the 
commission,  it  does  not  signify  what  happened  in 
the  interim  as  to  the  payment  of  the  items  of  the 
first  debt,  the  balance  throughout  continuing  suffi- 
cient for  a  petitioning  creditor's  debt 

It  was  then  proposed  to  show  on  the  part  of  the 
defendant  in  answer  to  the  proof  of  partnership, 
that  jR,  J.  and  J.  S.  Dobree  were  not  legally  part- 
ners according  to  the  law  of  Holland :  that  cer- 
tain formalities  in  constituting  a  partnership,  by 
writing,  and  registering  the  writing  duly  executed, 
were  necessary ;  and  that  these  formalities  were 
not  complied  with  :  and  a  copy  of  the  Code  Napo^ 
leoTif  which  was  proved  to  be  the  law  of  Holland 
as  to  the  Code  de  Commerce,  was  put  in,  and  his 
lordship  was  referred  to  ss.  39,  41,  42,  43.  of  the 
Code  de  Commerce. 


Lord  Tenterden  C.  J.,  after  referring  to  the 
articles,  said.  This  may  be  the  governing  law  of 
Holland,  but  it  will  not  prevent  persons  from  suing 
here  as  partners.  If  they  really  are  such  they  may 
maintain  an  action  for  goods  sold  and  delivered 
here.  These  are  merely  municipal  regulations,  pre- 
venting, as  it  seems,  their  suing  as  partners  where 
they  are  in  force,  but  not  affecting  the  general 
rights  of  the  parties. 

A  verdict  was  then  taken  for  the  plaintiff 
subject  to  a  reference  as  to  the  amount 

Scarlett  A.  G.  and  Patteson  for  the  plaintiff 
Gumey,  F.  Pollock,  and  F.  Kelijf  for  the  defendant 
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HEMING  and  BAXTER,  Gendemen,  two,  &c.  w««Mixn«, 

V.  WILTON.  ^^-  ^• 

Assumpsit  on  an  attorney's  bill.  ^^  ^^^^  ^^ 

The  defendant  was  an  attorney,   and  the  bill,  an  attorney's 
excepting  the  first  item  of  4/.  for  money  lent,  was  maintained  for 
all  for  taxable  business.     No  signed  bill  had  been  projewional 

^  business 

delivered  before  the  action  was  brought.  against  an 

attorney  with- 
out delivering 

FoUett  submitted  that  the  plaintiffs  must  be  non-  «  "«pc<i  wu 
suited.  Under  the  stat.  3jac.  1.c.T.s.1.2l  bill  ought  Ltion!" 
in  all  cases  to  be  delivered,  and  the  omission  may  be  for^"on^'hS!t 
given  in  evidence  under  the  general  issue,  1  Tidd*s  may  be  scpar- 
Practice,  316.,  1  Shower,  338.    The  12  G.  2.  c.  IS.  jSSS* 
s.  6.  exempts  the  case  of  attorneys  defendants  from  '^""^  «"^  *» 

^  recovered. 

the  further  provisions  of  2  G.  2.  c.  23.  s.  23.  in  re- 
lation to  actions  on  attorneys'  bills ;  but  the  exemp- 
tion does  not  apply  to  this  act.  And  as  it  had  been 
ruled  under  the  12  G.  2.  c.  13.  that  if  any  part  of 
the  bill  was  taxable  the  whole  must  be  so,  and  a 
bill  must  be  delivered  one  month  before  the  action, 
so  in  this  case  the  plaintiff  could  not  recover  even 
for  the  first  item,  he  not  having  delivered  a  bill 
under  the  statute  of  3  Jac.  1. 

F.  Kelly.  At  all  events  the  defendant  is  liable 
for  the  42.,  that  being  totally  unconnected  with 
business  done  in  court 

Lord  Tenterden.  I  should  be  of  opinion  that 
under  the  other  acts  money  lent  on  a  distinct  oc- 
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18S0.       casion  might  be  separated  and  recovered,  though 
^  HsMiMo     disbursements  cannot 

and  Baxte*        Here  I  am  clearly  of  opinion  that  the  defendant 
WiLxoK.      is  entitled  to  a  verdict  for  the  money  lent ;  but  if 
the  objection  is  insisted  on,  he  cannot  recover  for 
the  other  items. 

Verdict  for  the  plaintiff  4^ 

F.  Kelhf  for  the  plaintiff. 
FoUett  for  the  defendant. 
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18S0. 

GOSLING  V,  BIRNIE.  ^T^^^ 

Jldff9. 

Trover  for  timber.  Proof  of  a 

The  timber  was  sold  by  Ross  and  Co.  to  the  ^ISl^^thl^d^ 
plaintiff  J  and  regularly  paid  for  by  him.     At  the  fendant  in  the 
time  of  the  sale  it  was  lying  at  the  defendant's  ^g  to  the 
wharf  at  Basingstoke  in  Hampshire^  where  also  the  "^y^i^'j. 
sale  took  place.    The  payment  was  made  in  Mid-  taking  place 
dlesex.    Ross  and  Co.  gave  an  order  to  the  de-  is  sued  out," 
fendant  to  deliver  the  timber  to  the  plaintiff  on  ^iij  ^^tisfy  an 

*  undertaking  to 

being  paid  a  sum  due  to  him  for  cartage,  and  the  give  mateml 
defendant  accepted  the  order.    This  took  place  in  tK^y 
Hampshire  in  November  1829.  where  the  con- 

On  January  5.  1830,  the  plaintiff  tendered  to  place. 
the  defendant's  agent  in  London  the  sum  due  to 

NN  3 
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18S0.  him  for  cartage  and  wharf  charges,  but  the  de- 
fendant refused  to  deliver  the  timber,  saying,  that 
it  had  been  previously  sold  to  a  person  of  the  name 
of  Allam,  and  that  the  plaintiff  had  no  property 
in  it 

No  tender  had  been  made  before  January  5. ; 
but  the  plaintiff  had  demanded  the  goods  in  Hamp^ 
shire  before  the  18th  December,  and  no  claim  was 
made  to  retain  them  on  account  of  a  lien  for 
cartage,  &c. 

The  writ  in  the  action  was  sued  out  on  Decem- 
ber 18th.  The  defendant  had  obtained  an  order  to 
change  the  venue,  which  was  discharged  on  the 
plaintiff's  giving  the  usual  undertaking  to  give 
material  evidence  in  London. 

Taddjf  SeijL  for  the  defendant  submitted,  that 
the  plaintiff  must  be  nonsuited,  for  not  having 
complied  with  this  undertaking.  There  is  no 
evidence  whatever  in  London^  except  the  tender 
on  Jannary  5th,  which  is  after  the  action  brought 
Either  the  tender  was  necessary  or  unnecessary : 
if  unnecessary,  it  cannot  be  material  evidence ;  if 
necessary,  the  action  was  brought  too  soon,  for  the 
cause  of  action  was  not  complete  when  it  was  com- 
menced. 

TiNDAL  C.  J*  The  conduct  of  the  parties  up 
to  the  time  of  the  trial  is  admissible  in  evidence.  I 
cannot  therefore  exclude  this  evidence;  and  it 
certainly  is  material  as  explaining  the  prior  deten- 
tion of  the  timber  by  the  defendant  The  plaintiff 
would  not  be  at  liberty  to  show  a  new  cause  of 
action  accruing  after  the  writ  sued  out :  but  here 
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he  only  explains  what  had  taken  place  before,  by 
the  defendant's  conduct  after  that  date. 

Verdict  for  the  plaintiff,  with  leave  to  move 
on  other  points. 

Wilde  Serjt.  and  R.  V.  Richards  for  the  plaintiff. 
Taddy  Serjt*  and  StarJde  for  the  defendant 


1830. 


PARREY  V.  DUNCAN  and  Others. 

Replevin. 

Avowry  and  cognizance  for  rent  of  demised 
premises  in  Gray's  Inn,  and  that  the  goods  taken 
were  fraudulently  removed  thence  to  Newgate 
Street,  and  taken  there  as  a  distress,  &c.  within 
thirty  days  of  the  removal.  Pleas  in  bar,  1.  Non 
tenuit ;  2.  Riens  in  arrere ;  3.  No  fraudulent  re- 
moval ;  4.  None  within  thirty  days  of  the  seizure : 
and  issue  joined  upon  them. 

There  was  no  evidence  that  the  goods  were 
clandestinely  removed,  except  that  they  were  re- 
moved at  several  times,  and  some  by  hand :  and 
there  was  very  slight  evidence  of  the  condition  of 
the  premises  before  and  after  the  removal  j  and 
nothing  to  show  that  the  plaintiff  was  insolvent 

E.  Lawes  Serjt  for  the  defendants,  said  that  it 
had  formerly  been  considered  that  the  removal 
must  be  clandestine,  to  entitle  defendants  to  recover 
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GUILDHAXX, 

Jvly  IS. 

On  an  avowry 
of  a  distreM  as 
made  under 
11  G.  2.  cl. 
on  goods 
fraudulentlv 
removed,  the 
defendants 
must  prove 
that  tnere  was 
no  sufficient 
distress  left  on 
the  premises. 
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1830.       on  such  an  avowry ;   but  that  this  had  been  de- 
*  Paerey'     termined  otherwise  in  Opperman  v.  Smithy  4fD.Sf 
V.  R.  33. ;  and  it  is  now  considered  to  be  suflScient 

andOTHEKs/  that  the  removal  leaves  the  landlord  without  re- 
medy except  by  an  action. 

Wilde  Seijt.  for  the  defendant,  said  that  in  Opper- 
man  v.  Smithy  there  must  have  been  evidence  of 
fraud,  though  none  appeared  on  the  report;  for 
the  judges  spoke  of  there  being  "  very  slight  evi- 
dence of  fraud/'  and  Bay  ley  J.  said,  that  he  was 
"  by  no  means  satisfied  that  there  was  any  proof 
of  fraud."  The  case  therefore  proceeded  on  the 
ground  of  fraud,  and  here  there  is  none  proved : 
even  if  the  law  is  as  stated  on  the  part  of  the  de- 
fendants, the  facts  do  not  make  out  their  defence. 
But  the  case  of  Opperman  v.  Smith  requires  to  be 
reconsidered.  It  was  the  first  case  which  decided 
either  that  the  removal  need  not  be  secret,  or  that 
it  might  be  before  the  rent  became  due  (a) :  and  it 
is  a  perversion  of  terms  to  call  such  a  removal  as 
that  in  the  present  case  fraudulent. 

TiNDAL  C.  J.  I  have  entertained  considerable 
doubt  whether  there  was  sufficient  evidence  that 
no  sufficient  distress  was  left  on  the  demised  pre- 
mises, for  me  to  leave  any  question  to  the  jury ; 
for,  unless  such  proof  is  given,  there  is  no  pre- 
tence that  the  defendant  is  unable  to  recover  his 
rent  except  by  action ;  and  without  that,  the  only 
justification  alleged  fails.  J  think  however  that 
there  is  not  so  complete  a  failure  of  proof  on  this 


(a)  But  see  Fumeaux  y.  Fotherhy^  4  Campb.  136. 
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head  as  to  justify  me  in  withdrawing  the  case  from 
the  consideration  of  the  jury:  and  the  question 
which  I  must  leave  to  them  must  be,  whether  they 
think  the  goods  were  fraudulently  carried  away  to 
avoid  a  distress.  They  need  not  be  clandestinely 
removed  ;  but  the  manner  of  the  removal,  and  the 
state  of  the  premises  before  and  after  it,  will  be 
for  their  consideration,  as  far  as  they  can  collect 
them  from  the  evidence,  in  estimating  the  nature 
of  the  transaction.  Unless  they  are  satisfied  that 
tlie  goods  were  fraudulently  removed,  with  intent 
to  deprive  the  landlord  of  his  remedy  by  distress, 
their  verdict  must  be  for  the  plaintiff. 

Verdict  for  the  plaintiff;  the  jury  saying 

that  they  were  of  opinion  there  was  no 

tenancy. 


1830. 


Pabrey 

V. 
DtTMCAN 

and  Otheub. 


fVilde  Serjt  and  Cari/  for  the  plaintiff. 
jE.  Lawes  Serjt.  and  Wightman  for  the  defend- 
ants. 


A  rule  nisi  for  a  new  trial  was  afterwards  ob- 
tained, on  the  ground  that  the  verdict,  on  the 
ground  on  which  it  proceeded,  was  against  evi- 
dence. 
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SOMERSET. 

Coram  Bolland  B. 


18S0. 


Taunton, 
Atiguit  19. 

In  ejectment 
by  the  heir  at 
law,  the  defen- 
dant is  not 
entitled  to  be- 
gin by  admit- 
ting the  heir- 
ship and  seisin 
of  the  ances- 
tor unless 
defeated  by  a 
conveyance 
made  by  the 
ancestor  un- 
der which  the 
defendant 
claims.   To 
entitle  the  de- 
fendants to 
begin,  the 
pluntiff's 
whole  primd 
facie  case  must 
be  admitted. 


DOE  on  the  Demise  of  TUCKER  v.  TUCKER. 

The  lessor  of  the  plaintiff  in  this  ejectmeDt 
claimed  as  heir  at  law  of  John  Tucker.  The  de- 
fendant claimed  under  a  conveyance  made  bj 
John  Tucker, 

On  the  case  being  called  on, 

The  Attorney  General,  who  appeared  for  the 
defendant,  stated  that  the  defendant  claimed  under 
a  deed  made  by  John  Tucker,  and  he  offered  to 
admit  the  lessor's  heirship,  and  claimed  the  right 
to  begin  under  the  authority  of  Goodtitle  dem. 
Revett  V.  Brafuim,  4  T.  R.  476. 

Wilde  Serjt.  for  the  plaintiff,  contended  that  he 
was  not  deprived  by  that  case  of  his  general  right, 
as  counsel  for  the  plaintifl^  to  begin ;  that  there 
the  defendant  admitted  the  whole  of  the  plaintiff's 
title  as  heir  at  law,  which'  included  the  ancestor's 
dying  seised ;  and  answered  it  by  something  sub- 
sequent, namely  the  will.  Here  there  is  an  excep- 
tion in  the  admission  offered  of  a  material  part  of 
the  plaintiff's  case,  and  that  being  so,  he  was 
entitled  to  begin  and  prove  it 

The  Attorn^  General  contended,  that  the  prin- 
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ciple  was  precisely  the  same,  whether  the  defendant  1830. 

had  to  prove  a  will  or  a  conveyance  j  in  both  cases  ooEdem. 

the  affirmative  was  on  the  defendant:  and  the  real  Tuckee 

question  in  this  case  is,  the  competency  of  John  Tucuuu 
Tucker  to  make  the  conveyance. 

Wilde  Serjt  The  affirmative  is  on  the  plaintifl^ 
namely,  that  his  ancestor  died  seised ;  and  unless 
that  is  admitted,  the  defendant  admits  no  case  in 
the  plaintiff. 

BoLLAND  B.  Unless  the  defendant  admits  the 
whole  case  of  the  plaintiff,  my  brother  Wilde  is 
entitled  to  begin. 

Wilde  Seijt.  accordingly  began  and  went  into 
proof  of  incompetency  of  John  Tticker,  from  a 
period  prior  to  the  date  of  the  deed,  8fc  The 
deed  and  evidence  of  competency  were  given  in 
answer  by  the  defendant 

Verdict  for  the  defendant  (a) 

Wilde  Seijt  Jeremy  and  Moody  for  the  plaintiff. 
Scarlett  A.G.  C.F.  Williams,  Crowder  and  Follett 
for  the  defendant 

(a)  See  Doe  dem.  Warren  v.  Bray,  tupri,  166. 
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The  two  following  Cases  were  omitted  in  their 

proper  order. 

1829, 


^Tf^JT"^  ROWSON,  Gent,  one,  &c.  v.  EARLE. 

\JCtm  mOm 

•  ■  •  * 

An  attorney    ASSUMPSIT  on  an  attorney's  bill  for  business  done 

who  has  given    .     ^,  "^ 

notice  that  he  m  Chancery, 

whhTca^J"  The  plaintiff  took  the  papers  after  the  defendant 
*n^^e  Court  had  put  in  his  answer,  and  conducted  the  business 
without  teing  ^OY  two  ycars,  until  a  decree  was  made,  and  the 
monerhw^a  "^^^'^^^  ^^^  made  his  report,  and  then  gave  notice 
right  to  defflst  of  giving  up  the  papers  for  want  of  funds,  and 
may  recover  actually  did  give  them  up  for  that  reason.  The 
don^^  ^^''^  defendant,  who  appeared  in  person,  contended  that 
that  time.        he  was  not  liable,  the  plaintiff  having  thrown  up 

the  business  when  it  was  his  duty  to  proceed. 

Lord  Tenterden  C.  J.  It  is  not  to  be  expected 
that  any  attorney  will  carry  on  a  cause  of  an  inde- 
finite length  unless  he  is  furnished  with  funds  so 
to  do.  Now  he  does  not  insist  on  his  lien  on  the 
papers,  which  he  might  have  done  j  and  he  had  a 
right  undoubtedly  to  say  he  would  not  go  on  unless 
he  was  furnished  with  the  means  so  to  do ;  and  no 
injury  appears  to  have  been  sustained :  but  even  if 
there  had  been  any  injury,  I  should  have  been  bound 
to  tell  you,  that  having  given  notice  he  would  not 
go  on,  the  plaintiff  was  perfectly  justified  in  re- 
fusing to  do  so,  unless  the  funds  were  supplied. 

Verdict  for  the  plaintii£ 
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F.  Pollock  and  Tomlinson  for  the  plaintiff.  1829. 

Defendant  in  person. 

In  the  following  Terra  the  defendant  moved  to 
set  aside  the  verdiqt,  but  the  Court  refused  the 
rule,  (a) 

(a)  In  Tidffs  Practice^  9th  edition,  p.  86.  it  ig  said, "  When  an 
attorney  once  appears,  or  undertakes  to  be  attorney  for  an- 
other, he  shall  not  be  permitted  to  withdraw  himself;  and  it 
is  said  to  be  his  duty  to  proceed  in  the  suit,  although  his  client 
oeglect  to  bring  him  money.''  1  Siderfin,  31. 


WOOD  V.  SMITH.  wwTMiirsTE., 

Oct.  38. 

JxssuMPsiT  to  recover  the  value  of  a  horse,  bought  A  party  selling 
by  the  plaintiff  of  the  defendant,  which  turned  Lying^hat  the 
out  unsound.  ^"^^^  »  «>""^ 

to  the  best  of 

The  declaration  stated  that  the  defendant  under-  hb knowledge, 
took  and  promised,  "that  the  said  horse  was  sound  promise  that 
"  to  the  best  of  his  knowledge.**  "c  is  so,  ai- 

The  proof  was  that  those  words  were  part  of  the  adds  the  words 
bargain,  but  accompanied  with  these,  "  but  I  will  not"warrant." 
not  warrant  j  **  and  it  was  further  shown  that  the 
defendant  must  have  known  that  the  horse  was 
unsound. 

It  was  objected,  on  the  part  of  the  defendant, 
that  the  declaration  was  in  assumpsit ^  whereas 
there  was  no  contract,  but  an  express  disclaimer 
of  a  contract*  The  declaration,  if  any  action  be 
sustainable,  should  have  been  in  case  for  the  deceit 
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1829.  Lord  Trmtbrdev  C.  J.    I  think  the  dedaration 

is  properly  laid  in  assumpsit  on  the  representation, 
which  was  equivalent  to  a  promise  that  the  horse 
was  sound  to  the  best  of  the  defendant's  knowledge. 

Verdict  for  the  plaintiff 

Scarlett  A.  G.  and  Cunvood  for  plaintiff 
Gumey  and  Thesiger  for  defendant. 


In  the  following  Term,  Gumey  moved  to  set 
aside  the  verdict  on  the  ground  taken  at  the  trial, 
but  the  Court  refused  the  rule. 


AN 


INDEX 


OF   THE 


PRINCIPAL    MATTERS. 


ABATEMENT,  PLEA  IN. 

1.  On  a  plea  in  abatement  of  the 
nonjoinder  of  A»  B,  aa  a,  defend- 
ant, his  declarations  made  before 
action  brought  are  evidence  in 
support  of  the  plea.  Cla^  ▼.  Lang' 
slaw.  Page  45 

2.  The  nonjoinder  of  a  secret  part- 
ner cannot  be  pleaded  in  abate- 
ment.    MuUetty.  Hooky  88 

3.  On  a  plea  in  abatement  to  an 
action  on  bills  of  exchange,  of  the 
nonjoinder  of  a  joint  contractor, 
the  defendant  is  entitled  to  begin. 
Fotvlfry,  Coster ^  241 

4.  On  a  plea  in  abatement  of  the 
nonjoinder  of  other  joint  con- 
tractors, one  of  the  parties  named 
in  the  plea  is  not  a  competent  wit- 
ness for  the  defendant*  Hare  v. 
Munuy  241  »• 

ACCEPTANCE  FOR  HONOUR. 

See  Bills  of  Exchange,  18. 19. 

20. 

ACCOMPLICE. 

On  an  indictment  against  principal 
and  acpessaries,  the  case  against 
the  pruicipal  was  proved  by  the 


testimony  of  an  accomplice,  who 
was  confirmed  as  to  the  accessa* 
ries,  but  not  as  to  the  principal: 
the  jury  were  directed  to  acquit  the 
prisoners.  Rex  ▼.  WeUs,  Page  S26 

ACCOUNT  STATED. 

An  acknowledgment  of  a  debt,  with- 
out specifying  any  amount,  is  not 
sufficient  to  entitle  the  creditor  to 
nominal  damages  on  a  count  upon 
an  account  stated.  Bemasconi  ▼. 
Anderson,  183 

ACTION  ON  THE  CASE. 

1.  A  reversioner  may  maintain  aa 
action  for  a  nuisance,  which  pro- 
duces no  present  injury  to  his  re- 
version beyond  that  to  the  right, 
and  may  be  removed  before  the 
reversion  comes  into  possession. 
ShadvoeU  v.  Hutchinson,  350 

2.  A^  the  owner  of  two  adjoining 
houses  grants  a  lease  of  one  of 
them  to  B.  He  afterwards  leases 
the  other  to  C,  there  then  existing 
in  it  certain  windows.  After  this 
B,  accepts  a  new  lease  of  his  tene- 
ment from  A. :  Held,  that  B.  can. 
not'  alter  his  tenement  so  as  to 
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obstruct  windows  existing  in  C.V 
tenement  at  the  time  of  C.'s  lease 
from  A,f  though  the  windows  are 
not  twenty  years  old  at  the  time 
of  the  alteration.  Coutts  v.  Gor^ 
ham,  Page  396 

5.  In  c^e  by  a  reversioner  for 
an  injury  to  the  reversion,  it  is 
no  answer  that  the  injury  com- 
plained of  was  caused  by  the 
wrongful  act  of  the  tenant,  for 
which  he  might  be  liable  to  an 
action.    Lord  Egremoni  v.  Pulman, 

404 
4.  A  party,  who  is  bitten  by  a  dog, 
in  consequence  of  being  himself  on 
the  owner's  land  on  which  he  is 
not  entitled  to  go,  can  maintain  no 
action  for  the  injury.  Sarch  v. 
Bhckburfif  505 

5*  Nor  if  the  injury  arises  from  his 
own  carelessness,  with  knowledge 
of  the  danger.  Ibid. 

6.  But  if  he  has  no  means  of  know- 
ing the  danger,  and  is  not  Other- 
wise in  fault,  he  may  recover,  al- 
though the  owner  has  attempted 
to  give  notice :  therefore  it  is  no 
answer  to  such  an  action,  that  a 
printed  notice  was  put  up,  if  it 
appears  that  the  plaintiff  could  not 
read.  Ibid. 

ADJUSTMENT. 

The  production  by  the  assured  of  a 
policy  of  insurance,  with  an  ad- 
justment on  it,  and  the  name  of  the 
defendant  struck  off  the  policy  it- 
self, does  not  prove  the  payment 
of  the  sum  so  adjusted.  Adams  v. 
Sanders,  373 

AGENT. 

See  Principal  and  Agent. 

I.  If  a  deed  be  produced,  purporting 
to  bind  a  trading  company,  proof 
that  the  person  executing  it  was 
their  general  laW  clgent  is  prima 


facte  sufficient,  without  showiDg 
that  he  was  authorised  to  execute 
the  particular  deed.  2>otf  dem  Mac^ 
leod  V.  East  London  Waiemorks 
Company^  Page  149 

2.  Payment  to  a  person  found  in  a 
merchant's  counting-house  in  Lon- 
don, and  appearing  to  be  intrusted 
with  the  conduct  of  the  business 
there,  is  good  payment  to  the  mer- 
chant, though  it  turns  out  that  the 
person  was  never  employed  by 
him.     Barrett  v.  Deere,  200 

3.  A  tender  to  a  person  in  the  office 
of  the  plaintiflrs  attorney,  who  is 
referred  to  on  the  subject  by  a 
clerk  in  the  office,  and  refuses  the 
tender  as  being  of  an  insufficient 
sum,  is  a  good  tender,  without 
showing  who  that  person  was. 
Wilmott  V.  Smith,  238 

4.  An  agent  for  an  association  who 
draws  bills  in  his  own  name  for 
the  purposes  of  the  company,  does 
not  bind  the  partners  as  drawers, 
though  authorised  to  draw  bills. 
Ducartey  v.  GUI,  450 

AGREEMENT. 
See  Lease.  Stamp,  3.     Usury,  S. 

AMENDMENT. 

See  Variance,  5. 

Where  a  judgment  is  stated  in  the 
record  as  of  one  court,  and  it  ap- 
pears by  the  production  of  an  ex- 
amined copy  to  have  been  obtained 
in  another,  the  judge  at  nisi  prius 
may  order  the  record  to  be  amend- 
ed, under  the  9  G.  4.  c.  15.  Briant 
V.  Eicke,  859 

ANCIENT  LIGHTS. 

See  London,  Custom  of. 

L  A.,  the  owner  of  two  adjoining 
houses,  grants  a  lease  of  one  of 
them  to  B.    He  afterwards  leases 
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the  other  to  C,  there  then  exist- 
ing in  it  certain  windows.  After 
this  B.  accepts  a  new  lease  of  his 
house  from  A, :  Held  that  B.  can- 
not alter  his  tenement  so  as  to 
obstruct  windows  existing  in  CJs 
house  at  the  time  of  C.'s  lease  from 
A,^  though  the  windows  are  not 
twenty  years  old  at  the  time  of  the 
alteration.  Couits  v.  Gorham^ 

Page  396 
2.  In  an  action  of  trespass  for  re- 
moving boards,  on  a  plea  of  justifi- 
cation .that  they  obstructed  an 
ancient  window,  it  is  sufficient  to 
show  that  the  window  was  one  to 
which  the  light  ought  to  be  allowed 
to  pass,  though  the  window  is 
proved  to  have  been  erectecl  within 
living  memory.  Pentoarden  v. 
Ching,  400 

APOTHECARY. 

In  an  action  by  an  apothecary,  to 
prove  practising  as  such  previous 
to  Augusty  1815,  the  plaintifFought 
to  show  instances  of  compounding 
and  making  up  prescriptions;  mere- 
ly attending  local  complaints  is  not 
enough.     Thompson  v.  Lewis^  255 

APPRAISEMENT. 

The  appraiser  of  a  distress  must 
be  sworn  oefore  the  constable  of 
the  parish  where  it  is  taken :  the 
constable  of  the  adjoining  parish 
cannot  interfere,  though  the  proper 
constable  is  not  to  be  found  when 
wanted.     AveneU  v.  Croker,     172 

ARREST. 
See  Malicious  Arrest. 

An  officer  employed  to  arrest  a 
man,  goes  with  his  warrant  to  his 
house,  and  tells  him  that  he  has  a 
writ  against  him.  He  does  not 
actually  take  him  into  custody,  or 
touch  huDy  but  takes  his  word  that 


he  will  attend  and  give  bail  in  a 
day  or  two.  He  then  goes  away, 
receiving  a  gratuity  from  the  party 
against  whom  he  had  the  writ;  and 
goes  at  his  desire  to  his  attorney^ 
and  desires  him  to  put  in  bail, 
which  is  accordingly  done.  This 
is  no  arrest.     George  v.  Radford^ 

Page  244 

ASSAULT  AND  FALSE  IM- 
PRISONMENT. 

1.  The  London  police  act,  S  G.  4. 
C.55.  s.  16.  authorizing  the  appre- 
hension of  suspected  persons  or 
reputed  thieves,  only  applies  to  the 
apprehension  of  persons  of  general 
bad  character}  as  rogues  and  vaga- 
bonds, not  to  apprehension  on 
suspicion  of  a  particular  felony* 
Covoles  V.  Dunbar,  87 

2.  A  wilful  trespass  on  another  per- 
scMjikproperty,  without  doing  any 
rcHpbmage,  is  not  sufficient  to 
jus^r  the  apprehension  of  the 
parties,  under  1  &.  4.  c,56.  «.S* 
Butler  V.  Turley,  54 

ASSUMPSIT. 

See  Freight,  %  S. 

A  party  selling  a  horse,  and  saying 
that  the  horse  is  sound  to  the  best 
of  his  knowledge,  is  liable  on  a 
promise  that  he  is  so,  although  he 
adds  the  words  "  but  I  will  not 
warrant."     Wood  v.  Smithy      539 

ATTORNEY. 

1.  The  attorney  of  a  party  claiming 
title  to  premises  put  up  for  sale,  is 
not  liable  to  an  action  for  slander 
of  title,  if  he  bond  fide,  though 
without  authority,  makes  such  od- 
jections  to  the  seller's  title  as  his' 
principal  would  have  been  autho- 
rised m  making.  Watson  v.  Rey^ 
nolds,  1 

o  o 
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2.  If  an  attornev  have  demands  in 
his  professional  capacity,  some 
taxable,  and  others  not  so,  he 
cannot  recover  for  the  untaxable 
items  without  delivering  a  signed 
bill  for  them,  or  including  them  in 
the  signed  bill  delivered  for  the 
taxable  business.  Thtvaites  v. 
MackersoTif  Page  199 

See  also  Hemins  v.  JVilton,      599 

5.  A  communication  made  to  an 
attorney  or  counsel  is  not  privi- 
leged unless  made  with  a  view  to 
a  judicial  proceeding  either  com- 
menced or  apprehended.  Broad 
V.  Pitt,  233 

4.  Where  notice  to  produce  a  letter 
has  been  served,  the  attorney  for 
the  opposite  party  may  be  askedy 
whether  he  has  that  letter,  in  order 
to  let  in  secondary  evidence  of  it, 
if  not  produced.  Bevan  v.  Waters^ 

235 

5*.  An  attorney's  clerk  is  nq|g>rivi- 

leged  from  answering  whsPn*  he 

has  received   a  particular  paper 

from  the  client.      Eicke  v.  Nokes^ 

303 

6.  It  is  not  sufficient  evidence  of 
delivery  of  a  signed  bill  at  the 
defendant's  abode,  that  a  signed 
bill  is  delivered  at  a  particular 
place  not  shown  to  be  his  abode, 
and  that  he  afterwards  gives  this 
to  his  present  attorney,  who  attends 
the  taxation  of  costs.  Ibid, 

7.  The  defendant's  having  signed  an 
admission  of  the  debt  to  enable 
the  attorney  to  prove  it  under  a 
commission  of  bankrupt  then  sub- 
sisting against  him,  is  no  admis- 
sion of  the  delivery  of  a  signed 
bill,  and  does  not  dispense  with  the 
necessity  of  such  proof  in  an  ac- 
tion subsequently  brought  against 
him  for  the  same  claim.  Ibid. 

8»  An  attorney  roa^  prove  his  bill 
under  a  commission  of  bankrupt, 
without  delivering  a  signed  bill. 

Ilnd. 


9.  An  attorney  employed  to  sue  out 
a  commission  of  bankrupt  by  a 
person  who  is  not  the  petitioning 
creditor,  may  recover  his  charges 
against  his  employer,  in  cases 
where  no  effects  are  ever  received 
under  the  commission.  Pocock  v. 
Russeuj  Page  357 

10.  QuarCf  whether  an  attorney  may 
lawfully  guarantee  the  petitioning 
creditor  against  the  expenses  of 
working  the  commission  of  bank- 
ruptcy, on  condition  of  being  em- 
ployed as  attorney  in  it.  GiUett  r. 
Rippon,  406 

11.  Tne  attorney  conducting  a  cause 
in  court  may  be  called  as  a  witness 
by  the  opposite  side^  and  asked 
who  employs  him,  in  order  to 
show  the  real  parties,  and  so  let  in 
his  declarations.     Lev^   v.  Pope^ 

410 

12.  An  action  on  an  attorney's  bill 
cannot  be  maintained  for  profes- 
sional business  against  an  attorney 
without  delivering  a  signed  bill 
previous  to  the  action. 

But  an  item  for  money  lent  may 
be  separated  from  the  professional 
items  and  be  recovered.  Heming 
V.  Wilton,  529 

13.  An  attorney  who  has  given  no- 
tice that  he  will  not  go  on  with  a 
cause  in  the  Court  of  Chancery 
without  being  supplied  with  mo- 
ney, has  a  right  to  desist  from  it ; 
and  may  recover  for  the  work 
done  up  to  that  time.  Roxoson  v. 
Earle,  538 

AUCTION. 

1.  On  the  sale  of  an  estate  by  auc- 
tion, the  name  of  the  owm^r  did 
not  appear  in  the  Particulars  or 
Conditions  of  "Sale,  and  the  agree- 
ment signed  by  the  purchaser  did 
not  mention  the  owner's  name,  and 
was  not  signed  either  by  him  or 
the  auctioneer;  semUe,  that  the 
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seller  cannot  maintain  an  action 
for  the  non-completion  of  the 
contract.     Wheeler  v.  Collier^ 

Page  123 

2.  If  the  owner  of  an  estate  put  up 
for  sale  by  auction  employ  a  per- 
son to  bid  for  him,  the  sale  is  void, 
although  only  one  such  person  be 
employed,  and  although  he  is  only 

.  to  bid  up  to  a  certain  sum,  unless 
it  is  announced  at  the  time  that 
there  is  a  person  bidding  for  the 
owner.  Ibid* 

AUTHORITY. 
See  Agent,  4. 

AVOWRY. 
See  Distress,  5. 

AWARD. 
See  Stamp,  2. 

BAIL. 

1.  The  bail  to  the  sheriff  cannot  put 
in  bail  to  the  action  before  the 
return  of  the  process,  without  the 
consent  of  the  defendant.  Birt  v. 
Roberts,  177 
S.  P.  Rex  V.  Hughes,           178.  n. 

2.  The  bail  for  the  defendant  may 
be  made  a  competent  witness  for 
him,  by  the  defendant's  depositing 
at  the  trial,  in  the  hands  of  the 
officer  of  the  court,  a  sura  equal 
to  the  sum  sworn  to,  and  the  costs 
of  the  action,  and  the  judge's 
making  an  order  thereupon  to 
strike  the  name  of  the  bail  off  the 
bailpiece.     Baillie  v.  Hole,       289 

3.  An  action  for  money  paid  to  the 
use  of  the  defendant,  may  be  main- 
tained by  a  sheriff*s  officer  wjio 
has  paid  the  debt  and  costs  on  an 
attachment  against  the  sheriff,  bail 
above   not    having   been   put  in 


through  the  misconduct  of  the  de- 
fendant in  imposing  insufficient 
bail  on  the  sheriff,  and  the  de- 
fendant having  promised  to  indem- 
nify the  officers  both  before  and 
afler  the  payme?r>t :  but  the  officer 
cannot  recover  beyond  the  debt. 
White  V.  Leroux,  Page  347 

BANKERS  CHECKS. 

1.  C.  draws  a  check  on  his  banker, 
payable  to  A.  and  B»y  assignees  of 
C,  or  bearer,  and  writes  the  name 
of  their  banker  across  it.  B.,  who 
has  another  private  account  with 
the  banker,  pays  the  check  into 
that  account:  Held,  that  the 
bankers  are  justified  in  applying  it 
to  that  account ;  the  drawer's 
writing  the  name  of  the  bankers 
of  the  payees  of  the  check  across 
it  not  being,  according  to  the  cus- 
tom of  trade,  information  to  the 
biiikers  that  the  money  is  that  of 
tfie  payees.     Stetoart  v.  Lee,    158 

2.  Semble,  the  custom  of  writing  the 
name  of  a  banker  across  a  check  is 
only  for  the  purpose  of  securing 
that  the  payment  shall  be  made  to 
some  banker,  not  to  the  banker 
originally  named,  for  the  holder 
may  substitute  another  for  him; 
and  this  even  when  the  name  of 
the  particular  banker  is  originally 
written,  not  by  himself,  but  by  the 
drawer.  Ibid. 


BANKRUPT. 

See  Evidence,  8.  Notice,  Servicb 
OF,  2.  Warrants  of  Attorney. 
Witness,  6. 

1.  In  an  action  by  assignees  of  a 
bankrupt  for  a  demand  for  which 
the  bankrupt,  if  solvent,  might  sue, 
the  depositions  are  conclusive  evi- 
dence of  the  matters  contained  in 
o  o  2 
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them,  unless  toe  ban&rupt,  within 
the  time  prescribed  by  the  statute 
6G.4.  C.16*  «*92.>  gives  notice  of 
his  intention  to  dispute  the  com- 
mission, although  .the  action  was 
commenced,  and  notice  given  by 
the  defendant  that  he  would  dis- 
pute the  act  of  bankruptcy,  &c. 
within  the  time  allowed  to  the 
bankrupt  to  give  such  notice,  if 
the  cause  be  not  brought  to  trial 
till  after  that  time  is  elapsed.  Ea- 
riih  V.  Schrodevy  Page  24 

2.  In  an  action  by  assignees  of  a 
bankrupt,  the  declaration  stated 
the  cause  of  action  to  be  money 
had  and  received  to  the  use  of  the 
bankrupt,  the  particulars  of  de- 
mand aescribed  it  as  had  and  re- 
ceived to  the  use  of  the  plaintiffs. 
This  is  not  such  a  variance  as  to 
prevent  the  plaintiffs  from  recover- 
ing, it  not  appearing  that  the  de- 
fendant could  be  misled  by  it. 
Tucker  v.  Barrow^  1S7 

S«  Tlie  production  of  the  assignment 
to  the  plaintiffs,  duly  enrolled,  is 
sufficient  without  proof  of  its  exe- 
cution, unless  notice  has  been 
given  that  it  is  to  be  disputed. 

Ibid. 

4«  A  payment  made  by  a  person  on 
the  verge  of  bankruptcy  to  another 
having  claims  on  him,  but  who  is 
aware  of  his  insolvency,  is  valid, 
as  a  bon^Jide  transaction  within 
the  statute  6  6r.4.  c  16.  ^.81.,  if 
no  commission  issue  till  more  than 
two  months  after  the  payment. 

Ibid. 

5*  Qtuere^  whether  the  act  of  bank- 
ruptcy by  lying  in  prison  twenty- 
one  diays,  under  the  statute  6  G.4. 
C.16.  «.5.,  have  relation  back  to  the 
first  day  of  the  imprisonment.  Ibid, 

6*  Where  a  petitioning  creditor's 
debt  arises  on  a  note  indorsed^  or 
a  bill  accepttdf  by  the  bankrupt, 
evidence  must  b9  given  that  the 


indorsement  or  acceptance  was 
prior  to  the  act  of  bankruptcy ; 
the  mere  production  of  the  in- 
strument, bearing  an  earlier  date,  is 
insufficient.     Came  v.  Harris^ 

Page  141 

7*  On  a  commission  issuing  on  May 
the  14th,  a  dealing  on  March  the 
14th  is  valid,  as  *'  more  than  two 
calendar  months'*  before  the  issu- 
ing of  the  commission.  Ibid, 

8.  In  an  action  by  assignees  of  a 
bankrupt,  where  there  are  some 
counts  or  causes  of  action  for 
which  the  bankrupt  might  have 
sued,  and  others  on  which  he 
could  not,  the  proceedings  under 
the  commission  are  admissible  in 
evidence,  if  the  plaintiff  elect  to 
proceed  only  on  those  counts 
which  the  bankrupt  might  have 
sustained.  Jones  v.  Fort^  196 
See  also  Obbard  v.  Betham^      485 

9-  A  transfer  of  goods  in  a  ware- 
house by  a  bankrupt  to  A*  &  Co. 
by  mistake  for  A.  &  Son,  more 
than  two  months  before  the  issuing 
of  a  commission,  but  corrected 
within  two  months,  vests  the  pro- 
perty in  the  goods  \n  A.  &  Son 
from  the  time  of  the  first  transfer, 
under  the  81st  section  of  6  G.  4. 
c.  16.     Peckham  v.  Lashmoor^  251 

10.  A  commission  issued  and  not 
acted  on  or  gazetted,  is  sufficient 
to  defeat  a  transaction  within  two 
months  of  it,  under  the  proviso  of 
the  81st  section.  Ibid, 

11.  The  owner  of  land  burnt  bricks 
from  the  clay  contained  in  it,  and 
bought  chalk  to  bum  with  them, 
that  being  a  usual  and  convenient 
way  of  making  bricks  in  that 
country,  though  not  necessary  for 
the  particular  clay ;  he  then  sold 
the  bricks  and  the  lime  produced 
from  the  chalk :  Held,  that  the 
selling  this  lime  did  not  make  him 
a  trader  within  the  bankrupt  laws, 
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if  the  object  of  buying  the  chalk 
was  the  more  convenient  burning 
of  the  bricks,  and  not  the  profit 
derived  from  the  sale  of  lime. 
Paul  V.  Bowling,  Page  263 

12.  Where  a  party,  having  manufac- 
tured goods  for  sale,  discontinues 
the  sale  almost  entirely,  and  uses 
all  his  produce  himself,  but  occa- 
sionally allows  parties  applying  to 
have  small  quantities  on  payment^ 
it  is  a  question  for  the  .jury,  Whe- 
ther these  sales  are  with  the  inten- 
tion of  continuing  the  trade,  or  for 
the  accommodation  of  the  appli- 
cants ;  and  in  the  latter  case  he 
ceases  to  be  a  trader.  Ibid. 

13.  A  fraudulent  delivery  of  goods 
is  not  an  act  of  bankruptcy,  unless 
it  be  in  the  nature  of  a  gifl  or 
transfer ;  so  that  when  goods  are 
removed  with  intent  to  delay  a 
creditor,  but  the  party  to  whose 
custody  they  are  given  has  no 
claim  given  to  him  over  them,  this 
is  not  an  act  of  bankruptcy.  Cot' 
ion  V.  James 9  27 S 

14.  At  all  events  such  delivery  of 
goods  by  his  agent,  carrying  on  his 
business  without  his  direction,  is 
no  act  of  bankruptcy.  Ibid, 

15.  Under  the  6  GA.  c.  16.  *.12.  no 
action  can  be  maintained  against  a 
certificated  bankrupt  for  a  debt 
due  before  his  commission,  al- 
though he  has  compounded  with 
his  creditors  before  his  commis- 
sion, and  his  effects  have  not  pro- 
duced \5s.  in  the  poind  under  it. 
Eicke  V.  Nokesy  303 

16.  An  attorney  may  prove  his  bill 
under  a  commission  of  bankrupt, 
without  delivering  a  signed   bill. 

Ibid. 

17.  In  an  action  by  the  assignees  of 
a  bankrupt,  the  bankrupt  is  not 
rendered  competent  unless  his 
certificate  and  release  are  pro- 
duced) or  the  non-production  of 


them  is  accounted  for.     Goodhay 
V.  Hendry,  Page  319 

See  WandUss  v.  Caxiothome,  321.  n. 

18.  The  declaration  of  a  bankrupt 
on  his  return,  that  he  had  absented 
himself  to  avoid  a  writ  against 
him,  is  sufficient  evidence  of  an 
act  of  bankruptcy,  without  any 
other  proof  of  the  existence  of  the 
writ,  or  of  the  debt  oh  which  it 
was  founded,  or  of  creditors  of 
the  bankrupt.     Nexmnan  v.  Stretchy 

338 

19.  In  an  action  to  recover  money 
paid  by  a  bankrupt,  in  contempla- 
tion of  bankruptcy,  on  the  ground 
of  fraudulent  preference,  the  de- 
clarations of  tne  bankrupt  as  to 
the  state  of  his  affisurs,  nuule  about 
the  time  of  the  transaction,  but 
unconnected  with  it,  are  receivable 
in  evidence.     Vacher  v.  Cocks, 

353 
2(X  An  attorney,  employed  to  sue 
out  a  commission  of  bankrupt  by 
a  person  who  is  not  the  petition- 
ing creditor,  may  recover  his 
charges  against  his  employer,  in 
cases  where  no  effects  are  ever 
received  under  the  commission. 
Pocock  V.  Russen,  357 

21.  Where  a  bankrupt,  in  the  habit 
of  supplying  his  son  with  money 
to  pay  his  bilb,  gave  him  200/.  for 
that  purpose  just  before  he  stopped 
payment,  being  at  the  time  insol- 
vent, but  not  expecting  to  become 
bankrupt :  Held,  that  the  question 
for  the  jury  in  an  action  by  his 
assignees  against  the  son  to  reco- 
ver that  money  is.  Whether  it  was 
given  in  the  ordinary  course  of 
maintaining  the  son,  or  as  a  frau- 
dulent prererence  of  the  son  over 
the  creditors^  made  in  contempla- 
tion of  insolvency.  AbeO  v.  Do' 
nieU,  370 

22.  Such  gifl  of  money  is  not  wiUiin 
the  6  G.  4.  c.  16.  s.  73.  Ibid. 
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28.  Qucercy  whether  an  attorney  may 
lawfully  guarantee  the  petitioning 
creditor  against  the  expenses  of 
working  the  commission  of  bank- 
ruptcy,  on  condition  of  beins  em- 
ployed as  attorney  in  it.  Gmett  v. 
Rippon^  Page  406 

24.  A  debt  for  money  lent  on  mort- 
gage, conditioned  for  payment 
after  six  months*  notice,  such  no- 
tice not  to  expire  before  a  certain 
day,  is  a  good  petitioning  creditor*i 
debt  to  support  a  commission  sued 
out  before  that  day.  Hill  v. 
Harrisy  448 

25.  If  a  trader  in  his  own  house 
hears  himself  denied  to  a  cre- 
ditor, and  does  not  come  forward, 
this,  if  done  with  intent  to  delay 
creditors,  is  an  act  of  bankruptcy, 
though  he  has  given  no  directions 
to  be  denied.      Smith  v.  Moon^ 

458 

26.  A*  having  become  bankrupt,  his 
goods  were  sold  by  order  of  his 
assignees.  Some  goods  of  his  in 
^.*r hands  at  the  time  of  the  bank- 
ruptcy, and  on  which  B.  claimed  a 
lien,  were  also  included  in  the  sale; 
but  this  was  done  by  ^.*s  order, 
and  the  assignees  refused  to  au- 
thorise it.  The  assignees  after- 
wards signed  a  memorandum  that 
all  the  goods  included  in  the  sale 
were  the  property  of  A.  the  bank- 
rupt, to  exempt  them  from  auction 
duty  under  6G.4.  c.  16.  «.  98. : 
Held,  that  this  was  no  adoption  of 
the  sale,  so  as  to  prevent  the  as- 
signees from  maintaining  trover 
against  B,  for  the  goods.  Bleaden 
V.  Hancock^  465 

27-  Assignees  of  a  bankrupt  cannot 
recover  in  trover  goods  delivered 
upon  a  transaction  which  the  bank- 
rupt himself  could  not  impeach, 
unless  the  delivery  is  subsequent 
to  an  act  of  bankruptcy  takins 
place,  after  the  petitioning  credt* 


tor^s  debt  has  accrued.     Ward  v. 
Clarke,  Page  497 

28.  Where  the  bankrupt,  after  a 
secret  act  of  bankruptcy,  bought 
on  credit,  and  sold  for  ready 
money  at  unduly  low  prices,  the 
purchasers  were  held  not  protected 
by  6  6r.  4.  c.  1  6.  s.  82.  unless  the 
purchase  was  in  the  usual  course  of 
business.  Ibid, 

29.  And  if  the  purchaser  knew  the 
price  to  be  greatly  under  the 
value  of  the  commodity,  the  sale  is 
not  within  the  protection  of  the 
statute.  Ibid. 

SO.  A  certificate  obtained  after 
6G.4.  c.  16.  on  a  commission  of 
bankruptcy  issued  before  that  sta- 
tute, is  proved  by  the  production 
of  the  certificate  duly  allowed. 
Taulorv.  fVelsford,  503 

31.  Where  the  goods  of  a  bankrupt, 
taken  in  execution,  are  discharged 
by  payment  of  the  sum  to  be 
levied  by  a  creditor  after  a  docket 
struck,  the  assignees  cannot,  by 
repaying  that  sum,  maintain  an 
action  for  money  had  and  received 
against  the  sheriff.  Bucker  v. 
Booth,  518 

32.  A  sale  of  goods  at  such  a  price 
and  under  such  circumstances 
that  the  buyer  ought  to  know  the 
trader  is  selling  to  raise  money  in 
fraud  of  his  creditors  is  an  act  of 
bankruptcy,  and  the  buyer  is  liable 
to  the  assignees  in  trover  for  the 
value  of  the  goods.  Cook  v.  Cal- 
decott,  522 

33.  A  commission  of  bankruptcy 
may  be  supported  on  a  petitioning 
creditor's  debt  on  a  balance  of  ac- 
counts which  continue  running  up 
to  the  commission  and  always 
against  the  bankrupt  to  the  extent 
of  100^.,  though  payments  have 
been  made  sufficient,  if  applied  in 
the  order  of  time,  to  discharge  the 
particular  balance  actually  due  at 
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the  time  of  the  act  of  bankruptcy. 
Shaw  V.  Harvey^  Page  526 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Bankers  Checks. 
Trover,  1,  2. 

L  A.  and  Co.  having  accepted  a  bill 
for  ^.'s  accommodation,  B»  paid  it 
into  the  hands  of  his  bankers  with- 
out notice,  who  retained  possession 
of  it  for  several  years,  charging  him 
with  interest  for  it,  but  never  de- 
biting him  with  the  amount  of  the 
bill.  During  this  time,  they  be- 
came bankers  to  A,  and  Co.  also, 
but  never  gave  them  notice  that 
they  held  the  bill  against  them. 
The  balance  of  B,*8  account  was 
always  against  him;  that  of  the 
account  of  A,  and  Co.  in  their 
favour,  but  very  seldom  to  the 
amount  of  the  bill.  In  an  action 
by  the  bankers  against  A,  and  Co. : 
Held,  that  under  these  circum- 
stances, the  defendants  were  not 
discharged  unless  the  jury  should 
infer  that  the  plaintiffs  had  entered 
into  an  agreement  to  discharge  the 
defendants,  or  had  expressly  re- 
nounced all  intention  of  holding 
them  liable  to  the  bill.  Farquhar 
v.  Southe?/f  14? 

2.  If  a  bill  is  addressed  to  A>  and  B. 
by  the  name  of  "  A»  B.  and  Co.,** 
and  they  accept  it  by  the  name  of 
"  A.  and  5.,"  and  the  address  of 
the  bill  is  aflerwards  altered  to 
'<  A.  and  B.^'  this  is  an  inmiaterial 
alteration,  and  does  not  discharge 
the  acceptor.  Ibid. 

3.  Assumpsit  on  a  charter-party, 
'*  freight  to  be  paid  partly  in  cash, 
and  partly  by  approved  bill."  The 
owner  took,  without  apprising  the 
defendant,  a  bill  from  the  con- 
signee of  the  cargo  for  part  of  the 


freight,  which  was  dishonoured: 
Held,  that  the  defendants  were 
not  discharged  thereby  from  the 
amount  of  the  bill.  Taylor  v. 
BriggSi  Page  28 

4.  The  signature  of  a  party  16  a  bill 
of  exchange  may  be  proved  by  a 
person  who  has  seen  him  write  his 
surname  only.  Letois  v.  Sapio^   89 

5.  A  party  receiving  notice  of  dis- 
honour of  a  bill  of  exchange  need 
not  give  notice  to  the  party  above 
him  till  the  next  post  after  the  day 
on  which  he  himself  receives  the 
notice,  although  he  might  easily 
give  it  that  day,  and  there  is  no 
post  on  the  day  following.  GeUl 
V.  Jeremy i  61 

6.  A  foreign  note  is  negotiable  in 
England  by  indorsement,  by  virtue 
of  the  statute  S  &  4  i4.  c.9.  BenU 
ley  V.  Northouset  66 

7.  A  promissory  note  is  not  admis- 
sible in  evidence  under  the  money 
counts  in  an  action  by  the  indorsee 
against  the  maker.  Ibid, 

8.  In  an  action  by  the  indorsee  against 
an  indorser  of  a  bill  of  exchange, 
where  the  defendant  proves  usury 
in  the  concoction,  or  m  a  previous 
transfer  of  the  bill,  the  plaintiff 
must  prove  himself  a  bon6  £de 
holder,  though  he  has  received  no 
notice  to  prove  the  consideration. 
fVyat  V.  Campbell^  80 

9.  A  party  to  a  bill  of  exchange  is 
not  liable  for  money  paid  to  his 
use  by  a  person  who  takes  up  the 
bill  for  his  honour,  unless  formal 
protest  of  payment  to  his  honour 
be  made  before  payment  of  the 
bill.      VandexjoaU  v.  Tyrrell.        87 

10.  In  an  action  on  a  promissory  note 
apparently  altered,  if  the  plaintiff 
gives  no  account  of  the  making  of 
the  note,  it  is  matter  for  the  jury 
whether  the  alteration  was  made 
afler  the  completion  of  the  instru- 
ment.   Bishop  V.  Chambre,      1 16 
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11.  A  bill  drdxon  by  hankers  in  the 
country  on  their  correspondents  in 
London^  payable  after  sight,  is 
indorsed  to  the  traveller  of  the 
plaintiffs  on  their  account.  He 
transmits  it  to  them  af^er  an  in- 
terval of  a  week;  and  they,  two 
days  afterwards,  send  it  for  ac- 
ceptance, which  is  refused,  the 
drawer  having  become  bankrupt. 
If  the  bill  had  been  sent  by  the 
traveller  to  his  employers  as  soon 
as  he  received  it,  they  would  have 
been  able  to  get  it  accepted  be- 
fore the  bankruptcy ;  but  sending 
it  when  he  did,  they  could  not  do 
so :  Held,  that  there  was  no  laches 
on  the  part  of  the  plaintiffs  or  their 
servant  so  as  to  deprive  them  of 
their  remedy  against  the  indorsers. 
Shute  V.  Robins,  Page  133 

12.  A  paper  m  tUese  words,  **  Mr.  L,, 
please  to  let  the  bearer  have  7/.) 
and  place  it  to  my  account,  and  you 
will  oblige  your  humble  servant, 
R.  S-i*  is  not  a  bill  of  exchange. 
Little  V.  Slackford,  171 

IS.  In  an  action  on  a  promissory  note 
alleged  to  have  been  made  by  the 
defendant,  '*  his  own  proper  hand 
being  thereunto  subscribed,"  if  it 
appear  that  the  defendant's  name 
was  written  by  another  person,  with 
his  authority,  it  is  sufficient ;  those 
words  may  be  rejected  as  surplus- 
age.    Booth  V.  Grove.  182 

14.  An  indorsee  of  a  bill  or  note, 
taking  it  under  an  agreement  not 
to  sue  the  indorser,  cannot  sue  such 
iadorser,  though  the  indorsement 
be  unqualified.  Pike  v.  Street y  226 

15*  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of 
exchange,  the  defendant  may  show 
that  the  bill  was  originally  given 
without  consideration,  though  he 
ha^  given  no  notice  of  disputing 
the  consideration.    Mann  v.  Lent, 

240 


16.  A  bill  of  exchange  drawn  by  A., 
payable  to  his  own  order,  and  ac- 
cepted by  B.  generally,  was  altered, 
with  the  consent  of  J?.,  while  it  con- 
tinued in  ^.'s  hands,  by  the  addi- 
tion of  a  particular  place  of  payment 
to  the  acceptance.  This  alteration 
does  not  vitiate  the  bill  so  as  to 
prevent  the  acceptor  from  being 
liable  on  it.    Stevens  v.  Uoyd, 

Page  292 

17*  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of 
exchange,  the  bill  is  not  admissible 
evidence  of  money  had  and  re- 
ceived.    Eales  V.  Dicker,  324 

1 8.  A  foreign  bill  of  exchange,  drawn 
on  Liverpool,  payable  to  order  in 
London,  and  refused  acceptance, 
was  afterwards  accepted  for  honour 
in  London,  When  it  became  due, 
it  was  presented,  and  protested  for 
non-payment  at  Liverpool,  where 
the  drawee  lived.  Semble,  that 
this  is  sufficient,  and  that  it  is  not 
necessary  to  protest  it  in  London 
for  non-payment.  Mitchell  v.  Ba- 
ring, 381 

19.  Semble,  that  a  protest  in  London 
on  that  day  would  generally  have 
been  sufficient  also.  Ibid, 

20.  The  acceptance  for  honour  being 
in  these  words,  — ^ ''  Accepted  un- 
der protest  for  honour  of  Z..  B,  and 
Co.,  and  will  be  paid  on  their  ac- 
count if  regularly  protested  and  re- 

fused  token  due :  *  Held,  that  pre- 
sentment at  Liverpool  was  proper 
and  necessary  unaer  this  form  of 
acceptance.  Ibid. 

21.  An  agent  for  an  association,  who 
draws  bills  in  his  own  name  for  the 
purposes  of  the  company,  does 
not  bind  the  partners  as  drawers, 
though  authorised  to  draw  bills. 
Ducarrey  v.  Gill,  450 

22.  In  an  action  by  the  drawer  against 
the  acceptor  of  bills  of  exchange, 
given  for  goods  supplied,  which 
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were  to  be  '<  of  good  quality  and 
moderate  price,''  and  were  esti- 
mated at  about  400/.,  and  the  bills 
given  for  that  amount,  it  is  no  de- 
fence that  the  goods  turned  out  to 
be  worth  much  less  than  the  esti- 
mated price,  and  that  the  acceptor 
has  paid  more  than  the  real  value 
of  the  goods  on  the  bills.  Obbard 
V.  Bethanij  Page  483 

28.  The  accommodation  acceptor  of 
a  bill,  who  pays  it  to  a  bona  fide 
holder  after  action  brought  by 
him,  cannot  recover  the  costs  of 
such  action  against  the  parties 
liable  to  him  for  the  sum  paid  on 
the  bill.    Roach  v.  Thompson^  487 

24.  An  acceptance  of  the  debtor, 
taken  as  payment  by  the  creditor, 
must  be  taken  as  a  discharge,  if  not 
proved  to  be  destroyed,  although 
it  is  proved  to  be  lost,  and  although 
the  creditor  offer  to  indemnify  by 
rule  against  any  claim  on  the  bill* 
Woodford  v.  IVhiteleyy  517 

25.  A  party  employing  another  to 
present  a  bill  for  acceptance,  is 
entitled  to  recover  nominal  da- 
mages against  such  agent,  if  he 
fails  to  present  it,  although  no  real 
damage  whatever  is  occasioned  by 
the  neglect,  the  bill  and  costs  hav- 
ing been  paid  by  other  persons 
liable  on  it.   Van  Wart  v.  WooUei/, 

520 


BILL  OF  LADING. 
See  Demurrage.   Freight,  S. 


BLOCKADE. 

A  blockading  squadron  may  law- 
fully lie  at  any  distance  convenient 
for  shutting  up  the  port  blockaded, 
provided  it  does  not  obstruct  any 

'  other;  and  a  ship  will  be  con- 
sidered as  guilty  of  a  wilful  breach 


of  the  blockade  which  actually 
comes  within  reach  of  capture  by 
the  squadron,  if  the  circumstances 
were  such,  that  a  prudent  man 
would  have  enquired  whether  that 
were  the  blockading  squadron,  al- 
though the  captain  were  actually 
ignorant  of  its  being  so,  not  having 
enquired.     Naylor  v.  Taylor^ 

Page  205 

BRIDGES. 
See  Highways. 

BROKER. 

Where  a  broker  effects  a  sale  between 
two  parties,  the  bought  and  sold 
notes  delivered  to  them,  and  not 
the  entry  in  his  book,  are  the 
proper  evidence  of  the  contract. 
Thornton  v.  Metuc,  4S 

• 

CANAL  ACT. 

See  Statutes,  Public  and 
Private. 

CARRIER. 

1.  A  carrier,  who  has  given  notice 
that  he  will  not  be  answerable  for 
money  sent  by  him,  is  nevertheless 
responsible,  if  it  be  stolen  by  his 
servants.     Bradley  v.  Waierhouse, 

154 

2.  But  if  the  party  sending  it  has 
given  no  notice  of  the  value  of  the 
parcel,  but  has  attempted  to  dis- 
guise it,  and  has  done  so  to  a  de- 
gree sufficient  to  prevent  the  car- 
rier from  taking  particular  care  of 
the  parcel,  yet  not  sufficient  effec- 
tually to  conceal  its  nature  from 
the  carrier's  servant,  he  can  main- 
tain no  action  against  the  carrier 
for  the  value,  if  the  parcel  be  stolen 
in  consequence.  Ibid. 
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CHARTER-PARTY. 
See  Construction  of  Deeds,  6. 

COMPROMISE. 

An  offer  of  a  specific  sum  by  way  of 
compromise,  is  admisible  in  evi- 
denccy  unless  accompanied  with  a 
caution  that  the  offer  is  confiden- 
tial. Wallace  v.  Small,  Page  446 
S.  P.  Watts  V.  Lawson,  447.  w. 


CONSTRUCTION   OF  DEEDS, 

&c. 

See  Insurance,  1,  2.  4. 

1.  Provisoes  for  re-entry  in  a  lease 
are  to  be  construed  like  other  con- 
tracts, not  with  the  strictness  of 
conditions  at  common  law.  Doe 
d.  Davix  v.  Elsam,  189 

2.  A  condition  in  articles  of  sale, 
*'  that  any  error  in  the  particulars 
shall  not  vitiate  the  sale,  but  a 
compensation  shall  be  made/'  only 
applies  to  cases  where  the  circum- 
stances afford  a  principle  by  which 
this  compensation  can  be  estimat- 
ed.    Sherwood  y  Robins,  194 

S.  Therefore,  on  the  sale  of  a  rever- 
sion expectant  on  the  death  of  A. 
B*  toithotU  children^  an  error  in  the 
statement  of  A.  B,*8  age  does  not 
come  within  the  condition,  (as  it 
would  if  the  reversion  were  simply 
expectant  on  A.  B*&  death,)  be- 
cause it  affects  the  probability  of 
the  other  contingency,  which  is  not 
a  subject  of  calculation ;  and  the 
purchaser  is  entitled  to  rescind  the 
contract.      Sherwood  v.  Robins, 

194 

4.  A  deposit  of  private  deeds  by  one 
partner,  made  under  a  written 
agreement,  to  secure  payments 
made  to  him,  will  cover  payments 
made  on  behalf  of  the  firm,  if  there 
be  evidence  that  the  deposit  was 


really  made  in  respect  of  the  part- 
nership debts.  Chuck  y  Freen, 

Page  259 

5*  Where  the  king,  before  the  time 
of  legal  memory,  was  entitled  to 
the  soil  of  the  town  of  C  and  to  toll 
traverse  within  it,  and  afterwards 
granted  to  the  burgesses  of  the 
town,  "the  town  of  C.  with  all 
its  appurtenances/'  these  words 
are  sufficient  to  pass  the  toll.  Brett 
v.  Beales,  426 

6.  Proviso  in  a  charter-party,  that 
if  the  ship  do  not  arrive  at  her 
port  of  loading  on  or  before,  &c 
unless  prevented  by  stress  qfrxfeather 
or  other  unavoidable  impediment, 
the  freighter  should  not  be  obliged 
to  ship  a  cargo :  Held,  that  if 
ordinary  diligence  were  used  in 
the  voyage  to  reach  the  port  of 
loading,  the  owners  are  within  the 
exception  of  the  proviso,  though 
the  ship  is  delayed  till  afler  the 
stipulated  time  by  causes  which 
extraordtnory  exertion  might  have 
counteracted.     Granger  v.  Dent, 

475 

CONTEMPT. 

Exhibiting  in  an  assize  town  inflamma- 
tory publications  respecting  acrirae 
about  to  be  tried  at  the  assizes  is 
not  a  contempt  which  the  judge  of 
assize  can  interfere  to  stop  by  com- 
mitting the  party  exhibiting.  Rex 
V.  Gilham,  165 

CONTRIBUTION. 

See  Surety. 

COSTS. 
See  Surety.    Damages,  2.  6. 

CRIMINAL  CONVERSATION. 
See  Evidekcjb>  4S« 
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COUNTY  COURT. 

Trespass  will  not  lie  against  the  sheriff 
for  the  act  of  his  bailiff  in  taking 
the  goods  of  A.  under  a  warrant 
from  the  sheriff  against  the  goods 
of  B.  in  execution  of  a  judgment 
of  the  county  court ;  the  sheriff  is 
a  constituent  part  of  that  court. 
Tinsley  v.  Nassau,  Page  52 


DAMAGES. 

See  piLL  OF  Exchange,  24*. 
Interest,  1,  2. 

1.  An  agreement  not  undersea!,  for 
lease  of  a  public-house,  contained 
a  clause  that  the  party  neglecting 
to  comply  with  his  part  of  the 
agreement  should  pay  the  sum  of 
200/.,  mutually  agreed  upon  to  be 
the  damages  ascertained  and  fixed 
on  breach  thereof:  Held,  that  the 
party  making  default  was  not  liable 
beyond  the  damages  actually  sus- 
tained.    Randal  v.  Everest,        41 

2.  An  action  for  money  paid  to  the 
use  of  the  defendant  maybe  main- 
tained by  a  sheriff's  officer  who 
has  paid  the  debt  and  costs  on  an 
attachment  against  the  sheriff,  bail 
above  not  having  been  put  in 
through  the  misconduct  of  the  de- 
fendant in  imposing  insufficient 
bail  on  the  sheriff,  and  the  defend- 
ant having  promised  to  indemnify 
the  officer  both  before  and  afler 
the  payment ;  but  the  officer  can- 
not recover  beyond  the  debt. 
IVhite  v.  Lerotix,  847 

S.  In  an  action  for  an  injury  to  the 
plaintiff's  premises,  in  consequence 
of  the  pulling  down  of  the  defend- 
ant's house  adjoining,  the  plaintiff 
may  recover  damages  for  any  in- 
jury actually  caused  by  the  negli- 
gence of  the  defendant,  although 
he  has  not  himself  used  those  pre- 


cautions which  it  was  his  duty  to 
adopt  against  such  injury.  Walters 
V.  PfeU,  Page  362 

4.  A  person  indemnified  cannot 
charge  the  person  indemnifying 
with  the  costs  of  defending  an  ac- 
tion for  a  debt  clearly  due,  unless 
authorised  by  him  to  defend.  Gil- 
lett  V.  Rippon,  406 

5.  When  aefendants,  receiving  a 
pledge  from  a  factor  for  an  ante- 
cedent debt,  sell  it,  they  cannot 
under  6  G.  4.  c.  94.  s.  3.  hold  the 
proceeds  against  the  real  owner, 
but  are  liable  to  him  in  trover :  but 
in  estimating  the  damages  they  are 
entitled  to  credit  for  the  balance, 
if  any,  due  from  the  owner  to  the 
factor.     Taylor  v.  Trueman,     453 

6.  The  accommodation  acceptor  of 
a  bill,  who  pays  it  to  a  bond  jide 
holder  afler  action  brought  by  him, 
cannot  recover  the  costs  of  such 
action  against  the  parties  liable  to 
him  for  the  sum  paid  on  the  bill. 
Roach  v.  Thompson,  487 

7.  A  party  employing  another  to  pre- 
sent a  bill  for  acceptance  is  enti- 
tled to  recover  nominal  damages 
against  such  agent,  if  he  fails  to 
present  it,  although  no  real  damage 
whatever  is  occasioned  by  the  neg- 
lect, the  bills  and  costs  having  been 
paid  by  other  persons  liable  on  it. 
Van  Wart  v.  WooUey^  520 

DECLARATIONS. 

See  Abatement,  Plea  in.    Evi- 
dence, 59,  62. 

1.  The  declarations  of  a  party  suing 
as  assignee  of  a  bankrupt,  made 
before  he  became  such,  are  not 
admissible  against  him.  Fentoick 
v.  Thornton,  51 

2.  The  declaration  of  a  bankrupt  on 
his  return,  that  he  had  absented 
himself  to  ayoid  a  writ  agamst  him. 


^ 


554 


INIXEX. 


is  sufficient  evidence  of  an  act  of 
bankruptcy,  without  any  other 
proof  of  the  existence  of  the  writ, 
or  of  the  debt  on  which  it  was 
founded,  or  of  creditors  of  the 
bankrupt.  Nexoman  v.  Stretchy 

Page  338 
S«  In  an  action  to  recover  money  paid 
by  a  bankrupt  in  contemplation  of 
bankruptcy,  on  the  ground  of  frau- 
dulent preference,  tne  declarations 
of  the  bankrupt  as  to  the  state  of 
his  afiBEiirs,  made  about  the  time  of 
the  transaction,  but  unconnected 
with  it,  are  receivable  in  evidence. 
Vacher  v.  Cocksy  353 

DECEIT. 
See  Iksurance,  5. 

1.  In  case  for  a  false  representation 
of  the  solvency  of  A.  B,^  whereby 
the  plaintiffs  trusted  him  with 
goods;  their  declarations,  at  the 
time,  that  they  trusted  him  in  con- 
sequence of  the  representation,  are 
admissible  in  evidence  for  them. 
FeUoxoes  v.  IVilliamsony  306 

2.  An  action  commenced  before  Ist 
January  1829,  but  tried  afler  that 
day,  on  such  a  representation  made 
by  parol  before  the  statute  9  G.  4. 
c.  14*,  is  maintainable.  Ibid, 

DEED. 

See  Evidence,  57* 

DEMURRAGE. 

1.  If  a  bill  of  lading  stipulate  for 
the  payment  of  demurrage  by  the 
consignee  of  goods  afler  a  limited 
time  from  the  ship's  arrival,  and 
his  goods  are  so  stowed  as  not  to 
admit  of  delivery  immediately  on 
arrival,  the  consignee  must  have  a 
reasonable  time  to  discharge  them, 
and  is  not  liable  to  demurrage 
till   after  such  reasonable    timci 


though  the  stipulated  period  has 
elapsed  from  the  ship's  being 
ready  to  deliver  her  cargo  goie- 
rally.  But  after  such  reasonable 
time,  he  is  liable,  though  the  stipu- 
lated period  has  not  elapsed,  if 
computed  from  the  time  when  the 
discharge  of  his  own  goods  might 
have  commenced.  Rogers  v.  Hun^ 
ter.  Page  63 

2.  Where  m  bill  of  lading  stipulates 
for  demurrage  after  a  certain  time, 
the  owners  can  only  recover  for 
the  time  during  which  the  goods 
remain  owing  to  the  default  of 
the  consignee.     Dobson  v.  Droop, 

441 

S.  It  is  no  answer  to  an  action  for 
such  demurrage,  that  another  con- 
signee on  anoUier  bill  of  lading 
has  already  i'paid  damages  to  a 
greater  amount  for  the  same  pe- 
riod. Ibid, 

DEPOSITIONS. 

The  deposition  of  a  witness,  taken 
in  a  judicial  proceeding,  in  the 
presence  of  the  party  there 
charged,  is  not  admissible  in  ano- 
ther proceeding  against  that  party 
on  the  ground  that  he  was  pre- 
sent, and  had  the  opportunity  of 
cross-examining.  Melen  v.  An- 
drevosy  336 

DISTRESS. 

1.  Where  a  party  distrains  for  more 
rent  than  is  due,  but  takes  only  a 
single  chattel,  he  is  not  liable  to 
an  action  for  distraining  for  more 
rent  than  is  due,  though  the  thing 
taken  be  of  greater  value  than  is 
necessary  to  cover  the  rent  ac- 
tually due,  unless  there  were 
others  of  less  but  sufficient  value 
to  be  found.    Avenett  r*  Croker, 

172 
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2.  The  appraiser  of  a  distress  must 
be  sworn  before  the  constable  of 
the  parish  where  it  is  taken  :  the 
constable  of  the  adjoining  parish 
cannot  interfere,  though  the  pro- 
per constable  is  not  to  be  found 
when  wanted.  Page  172 

S.  A  landlord  may  maintain  an  ac- 
tion on  the  statute  11  G.  2.  c.  19. 
s,  3.  for  the  double  value  of  goods 
fraudulently  removed  tp  prevent  a 
distress,  although  they  be  worth 
less  than  50^. ;  he  is  not  confined 
to  his  remedy  by  application  to 
two  magistrates.  Bromley  v.  Hoi' 
den,  175 

4.  A  tenant  from  year  to  year,  un- 
derletting from  year  to  year,  has 
a  reversion  which  entitles  him  to 
distrain.     Curtis  v.  Wheeler,    493 

5.  On  an  avowry  of  a  distress  as 
made  under  11  G.  2.  c.  1.  on  goods 
fraudulently  removed,  the  defend- 
ants must  prove  that  there  was  no 
sufficient  distress  left  on  the  pre- 
mises.   Parrey  v.  Duncan,       533 

DWELLING-HOUSE,    . 
See  Notice  of  Action,  2. 

EAST  INDIA  WARRANTS. 

East  India  Company's  warrants  are 
not  negotiable  instruments  within 
the  6  G.  4.  c,  94.  s.  2.,  as  they  pass 
by  delivery  and  not  by  indorse- 
ment.    Taylor  v.  Trueman,     453 

EJECTMENT. 

See  Notice,  Service  of,  1. 

1.  In  ejectment  on  a  clause  of  re- 
entry for  non-payment  of  rent,  if 
the  landlord  shows  that  he  was 
prevented  by  defendant  from  en- 
tering on  the  premises  to  distrain, 


he  is  entitled  to  recover,  under  the 
Stat.  4  G.  2.  c.  28.  s.  2.,  without 
showing  that  there  was  actually 
no  sufficient  distress  on  the  pre- 
mises. Doe  d.  Chippendale  v. 
Dyson,  Page  77 

2.  llie  plaintiff  in  ejectment  is  bound 
to  produce  the  rule  to  confess 
lease,  entry,  and  ouster,  as  part  of 
his  case.  Doe  d.  LamUe  v. 
Lamhle,  2S7 

3.  In  ejectment,  where  defendants 
defend  in  the  same  right,  but  by 
different  counsel,  only  one  counsel 
can  address  the  jury.  They  may 
adduce  separate  evidence.  Doe 
d.  Hogg  V.  Tindal,  314 

4.  Prior  possession,  however  short, 
is  a  sufficient  primd  Jacie  title  in 
ejectment  against  a  mel%  wrone 
doer.    Doe  d.  Hughes  v.  Dyehau^ 

346 

EMBEZZLEMENT. 

One  gratuitously  engaging  to  pro- 
cure the  discount  of  a  bill,  not 
being  in  any  business  within  which 
such  an  employment  regularly 
falls,  cannot  be  convicted  of  em- 
bezzling the  bill  deposited  with 
him  for  the  purpose  of  pro- 
curing such  discount,  under  the 
statute  52  G.  3.  c.  63.  Rex  v. 
Prince,  21 

ESCAPE. 

L  The  new  sheriff  is  not  answerable 
for  the  escape  of  a  debtor  taken  in 
execution  in  the  time  of  his  pre- 
decessor, and  not  delivered  over 
to  him  by  indenture.  Davidson  v. 
Seymour,  34 

2.  In  an  action  for  an  escape,  on 
final  process,  the  defendant  may 
show,  on  the  general  issue,  that 
the  escape  was  by  the  fraud  and 
covin  of  the  party  really  interested 
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in    the  judgment.       Hiscocks    v. 
Jones,  Page  269 

3.  Or  if  he  plead  that  it  was  by 
fraud  and  covin  of  a  person  unto 
tohom  and  to  xvhose  use  and  benefit 
the  judgment  was  assigned,  this  is 
sufficiently  proved  by  showing  that 
the  judgment. was  assigned  to  the 
use  ana  benefit  of  that  person, 
though  the  assignment  was  m  form 
made  to  another.  Ibid, 


EVIDENCE. 

See  Bankrupt,  1.  Ejectment,  1.4. 
Construction  op  Deeds,  4.  Li- 
mitation, Statute  of.  Attor- 
ney, 6,  7.    Wages,  3.    Witness. 

1.  In  actions  for  words,  not  action- 
able in  themselves,  evidence  of 
their  truth  may  be  givefi  under 
the  general  issue,  to  disprove  ma- 
lice.    Watson  V.  Reynolds^  1 

2.  An  examined  copy  of  a  letter, 
containing  notice  of  the  dishonour 
of  a  bill  of  exchange  which  is  not 
produced,  nor  the  subject  matter 
of  the  action,  is  not  admissible 
without  notice  to  produce  the 
letters  sent.  Lanauze  v.  Palmer,  3 1 

8.  A  demurrer  or  plea  to  a  bill  in 
equity  do  not  no  admit  the  facts 
charged  in  it,  as  to  be  evidence 
against  the  defendant  of  those 
facts  in  a  future  action  betxveen 
the  same  parties,  Tomkins  v.  Ash- 
hf.  32 

4.  The  signature  of  a  party  to  a  bill 
of  exchange  may  be  proved  by  a 
person  who  has  seen  him  write 
his  surname  only.   Lewis  v.  Sapio, 

39 

5.  Where  a  broker  effects  a  sale  be- 
tween two  parties,  the  bought  and 
sold  notes  delivered  to  them,  and 
not  the  entry  in  his  book,  are  the 
proper  evidence  of  the  contract. 
Thornton  v.  Meux,  43 


6.  On  a  plea  in  abatement  of  the 
nonjoinder  of  A,  B.BBa  defendant, 
his  declarations  made  before  ac- 
tion brought,  are  evidence  in  sup- 
port of  the  plea.  Clai/  v.  Lan^dow, 

Page  45 

7*  In  an  action  for  a  libel,  pur- 
porting to  be  a  report  of  a 
coroner's  inquest,  evidence  of  the 
correctness  of  the  report  is  ad- 
missible under  the  general  issue, 
in  mitig^ion  of  damages ;  but  no 
evidence  of  the  truth  or  falsehood 
of  the  facts  stated  at  the  inquest 
is  admissible  on  either  side.  East 
v.  Chapman^  46 

8.  The  declarations  of  a  party  suing 
as  assignee  of  a  bankrupt,  made 
before  he  became  such,  are  not 
admissible  against  him.  Fenimck 
V.  Thornton,  51 

9*  A  promissory  note  is  not  ad- 
missible in  evidence  under  the 
money  counts,  in  an  action  by  an 
indorsee  against  the  maker.  Bent- 
ley  V,  Northouse,  66 

10.  Proof  of  the  hand-writing  of  the 
subscribing  witness  to  an  instru- 
ment is  sufficient,  he  being  dead, 
without  any  further  proof  of  the 
identity  of  the  parties,  except  the 
identity  of  name  and  description. 
Page  V.  Mann^  79 

11.  In  an  action  by  the  indorsee 
against  an  indorser  of  a  bill  of  ex- 
change, where  the  defendant  proves 
usury  in  the  concoction,  or  in  a  pre* 
vious  transfer  of  the  bill,  the  plain- 
tiff must  prove  himself  a  bond^de 
holder,  though  he  has  received  no 
notice  to  prove  the  consideration. 
IVyat  V.  Campbell,  80 

12.  In  an  action  against  the  defendant 
as  a  shareholder  in  a  company,  for 
work  done  for  the  company,  letters 
addressed  by  the  defendant  to  one 
of  the  directors,  and  returned  to 
her  by  him,  and  mentioning  her 
shares,  are  not  so  necessarily  coo- 
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fiected  with  the  subject  of  the  trial 
as  to  render  a  notice  served  on  her 
attorney  too  late  for  her  to  receive 
it  before  the  trial,  sufficient  to  let 
in  secondary  evidence.  Vice  v, 
Ladt^  Anson^  Page  97 

13.  QtuBrCi  whether  it  would  be  so 
in  any  case,  except  when  the  de- 
fendant is  resident  abroad  ?    Ibid. 

14.  An  examined  copy  of  a  deposi- 
tion in  Chancery  is  admissible  in 
evidence,  for  the  purpose  of  con- 
tradicting the  testimony  of  the  same 
person,  when  produced  afterwards 
as  a  witness.     Highfield  v.  Peakcy 

109 

15.  Where  the  practice  of  the  de- 
fendant's counting-house  was  that 
the  clerk,  after  copying  a  letter 
into  the  letter-book,  returned  it  to 
the  defendant  to  seal,  and  that  he 
or  another  clerk  carried  all  letters 
to  the  post-office ;  but  there  was  no 
particular  place  of  deposit  in  the 
office  for  such  letters,  and  neither 
of  the  clerks  had  any  recollection 
of  the  particular  letter  offered  in 
evidence,  though  they  swore  that 
they  uniformly  carried  all  letters 
given  them  to  carry  :  —  Held,  that 
the  entry  in  the  clerk's  writing  in 
the  letter-book  of  a  letter  to  the 
plaintiff,  could  not  be  read  as  proof 
of  such  letter  having  been  sent  to 
the  plaintiff.     Toosey  v.  Williamsy 

129 

16.  In  an  action  for  rent  of  land  ver- 
bally let  on  the  same  terms  as  the 
former  tenant's  lease,  such  lease 
must  be  produced  properly  stamp- 
ed.    Turner  v.  Power ^  131 

17*  In  an  action  by  assignees  of  a  bank- 
rupt, the  production  of  the  assign- 
ment to  the  plaintiffs,  duly  enroll- 
ed, is  sufficient  without  proof  of  its 
execution,  unless  notice  has  been 
given  that  it  is  to  be  disputed. 
Tucker  v.  Barrovo^  137 

18.  Where  a  petitioning    creditor's 


debt  arises  on  a  note  indorsed^  or 
a  bill  accepted^  by  the  bankrupt, 
evidence  must  be  given  that  the  in- 
dorsement or  acceptance  was  prior 
to  the  act  of  bankruptcy ;  the  mere 
production  of  the  instrument  bear- 
ing an  earlier  date  is  insufficient. 
Conoie  V.  Harris^  P&ge  14«1 

19.  If  a  deed  be  produced,  purport- 
ing to  bind  a  trading  company, 
proof  that  the  person  executing  it 
was  their  general  law  agent  is 
prim^ facie  sufficient,  without  show- 
ing that  he  was  authorised  to  exe- 
cute the  particular  deed.  Doe  d. 
Macleod  v.  East  London  Waters 
xvorks.  Company,  149 

20.  Evidence  that  an  advertisement 
was  inserted  in  a  country  newspa- 
per circulated  at  the  residence  of 
a  party,  is  not  admissible  as  proof 
of  notice  to  the  party  of  the  facts 
contained  in  the  advertisement,  un- 
less it  be  shown  that  he  took  the 
newspaper  in.  Norwich  and  Lotoe^ 
stqft  Navigation  Company  v.  Theo- 
hald,  153 

21.  Where  the  attesting  witness  to  a 
bond  cannot  be  produced,  proof  of 
his  signature  is  sufficient  evidence 
of  the  execution  by  the  defendant, 
the  obligor,  though  the  defendant 
only  signs  by  mark.  Mitchell  v. 
Johnson^  176 

22.  An  acknowledgment  of  a  debt, 
without  specifying  any  amount,  is 
not  sufficient  to  entitle  the  creditor 
to  nominal  damages  on  a  count 
upon  an  account  stated.  Berna^ 
scon iw,  A ndersony  183 

23.  In  an  action  by  assignees  of  a 
bankrupt,  where  there  are  some 
counts  or  causes  of  action  for 
which  the  bankrupt  might  have 
sued,  and  others  on  which  he  could 

i  not,  the  proceedings  under  the 
commission  are  admissible  in  evi- 
dence, if  the  plaintiffs  elect  to  pro- 
ceed only  on  those  counts  which 
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the  bankrupt  might  have  sustained. 
Jones  V.  Fort^  Page  196 

24.  In  an  action  for  work  and  labour, 
where  it  is  shown  that  the  work  was 
commenced  under  a  written  agree- 
ment, such  agreement  ought  to  be 
produced ;  and  the  plaintiff  cannot 
recover  without  it  for  extras,  al- 
though a  particular  item  was  pro- 
ceeded on  after  an  admission  by 
the  defendant  that  it  was  an  extra. 
Vincent  v.  Cole,  257 

25.  In  an  action  for  an  escape,  on 
final  process,  the  defendant  may 
show,  on  the  general  issue,  that  the 
escape  was  by  the  fraud  and  covin 
of  the  party  really  interested  in  the 
judgment.     Hiscocks  v.  Jones^  269 

26.  Letters  bearing  post-marks  be- 
fore the  act  of  bankruptcy,  and 
found  in  the  alleged  bankrupt's 
possession  afler  it,  containing  state- 
ments of  matters  material  to  the  act 
of  bankruptcy,  are  admissible  with- 
out calling  the  writer  as  evidence 
against  the  alleged  bankrupt,  to 
show  that  he  received  intimation  of 
these  facts,  though  not  toprove  their 
truth.   Cotton  v.  JameSy  273 

27.  Where  the  subscribing  witness  to 
a  deed  cannot  be  produced,  proof 
of  his  handwriting  is  sufficient  evi- 
dence of  the  execution  by  the  par- 
ties whose  signature  purports  to  be 
affixed  to  it,  without  any  further 
evidence  of  their  identity.  Kai/ 
▼.  Brookman,  286 

28.  Where  a  court  prints  and  circu- 
lates copies  of  its  rules  for  the 
guidance  of  its  officers,  the  produc- 
tion of  one  of  these  printed  copies 
is  good  evidence  of  the  rules  which 
the  officers  are  to  act  on,  though 
the  original  rules  are  kept  under 
the  seal  of  the  court,  and  the  copy 
is  not  shewn  to  have  been  exa- 
mined with  the  original.  Dance  v. 
Robsonf  294 

29«  In  an  action  for  a  libel,  which 
18  only  libellous   on   a   man  in 


the  execution  of  his  office,  where 
the  plaintiff  has  stated,  by  way  of 
inducement,  his  due  discharge  of 
its  duties,  the  defendant  cannot,  on 
the  general  issue,  give  evidence 
of  negligence  in  discharging  them, 
in  answer  to  that  allegation. 

Pa|e494 

30.  On  a  written  agreement  for  the 
hire  of  a  vessel  to  be  made  read^ 
to  take  on  board  *'  forthwith,'*  evi- 
dence is  inadmissible,  to  show  that 
the  parties  agreed  that  the  vessel 
should  be  ready  in  two  days;  but 
evidence  of  the  known  circum- 
stances of  the  vessel  is  admissible 
to  show  how  soon  she  might  rea- 
sonably be  expected  to  be  ready. 
Simpson  v.  Henderson,  300 

31.  In  case  for  a  false  representation 
of  the  solvency  of  A.  fi.,  whereby 
the  plaintiffs  trusted  him  with 
goods,  their  declarations  at  the 
time  that  they  trusted  him  in  con- 
sequence of  the  representation, 
are  admissible  in  evidence  for 
them.   Fellowes  v.  Williamson,  306 

32.  The  nisi  prius  record  of  a  cause, 
with  a  minute  of  the  verdict  in- 
dorsed by  the  officer  of  the  court 
on  the  jury  pannel,  is  good  evi- 
dence that  the  cause  came  on  for 
trial,  though  no  regular  postea  is 
indorsed  on  it.     Rex  v.  Browne, 

315 

33.  In  an  indictment  for  perjury, 
the  supposed  perjury  arose  upon 
evidence  given  in  reply  to  the  tes- 
timony of  one  of  the  defendants 
on  the  former  trial,  who  was  ac- 
quitted, and  examined  as  a  wit- 
ness. The  indictment  did  not 
state  his  acquittal,  nor  did  the 
minute  of  the  verdict  produced 
show  it :  Held,  that  this  was  imma- 
terial, parol  evidence  being  given 
to  show  that  he  was  in  fact  ex- 
a,mined.  Rex  y,  Brotone,  315 

34.  In  an  action  by  a  father  for  se- 
ductlon,  it  is  not  necessary  to 
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show  any  acts  of  service  done  by 
the  daughter:  it  is  enough  that 
she  lived  in  the  father's  family 
under  such  circumstances  that 
he  had  a  right  to  her  services. 
Maunder  v.  Venriy  Page  323 

35.  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of 
exchange,  the  bill  is  not  admissi- 
ble evidence  of  money  had  and 
received.    Eales  v.  Dicker^      324? 

S6.  On  an  indictment  against  prin- 
cipal and  accessories,  the  case 
against  the  principal  was  proved 
by  the  testimony  of  an  accomplice, 
who  was  confirmed  as  to  tlie  ac- 
cessories, but  not  as  to  the  prin- 
cipal, the  jury  were  directed  to 
acquit  the  prisoners.    R.  v.  WelU, 

326 

37*  In  an  action  against  partners,  on 
a  bill  of  exchange,  wliere  the  de- 
fence is  that  one  partner,  with  the 
knowledge  of  the  plaintiff,  ac- 
cepted the  bill  in  the  partnership 
firm  for  his  private  debt;  other 
bills  of  exchange,  accepted  by 
that  partner,  and  paid  by  the 
other,  are  not  so  npcessarily  con- 
nected with  the  subject  of  the 
trial  as  to  render  a  notice  served 
on  the  attorney  of  the  defendant, 
too  late  for  him  to  procure  the  bills 
from  the  defendant  himself,  suffi* 
cient  to  let  in  secondary  evidence. 
Aflalo  V.  FourdrinieTy  335.  «. 

38.  The  deposition  of  a  witness, 
taken  in  a  judicial  proceeding,  in 
the  presence  of  the  party  there 

arged,  is  not  admissible  in  an- 
other proceeding  against  that 
party  on  the  ground  that  he  was 
present,  and  had  the  opportunity 
of  cross-es^amining.  Melen  v.  An- 
drewst  336 

39.  The  declaration  of  a  bankrupt 
on  his  return,  that  he  had  absented 
himself  to  avoid  a  writ  against 
him,  is  sufficient  evidence  of  an 
act  of  bankruptcy,  without  any 


other  proof  of  the  existence  of  the 
writ,  or  of  the  debt  on  which  it 
was  founded,  or  of  creditors  of  the 
bankrupt.  Nevoman  v.  Stretch, 

Page  338 

40.  Qucerey  whether  the  custom  of 
London  may  now  be  proved  by  the 
production  of  the  Privilegia  Lon* 
dim  ?  Skadxveil  v.  Hutchinson^  350 

4*1.  In  an  action  to  recover  money 
paid  by  a  bankrupt  in  contempla- 
tion of  bankruptcy,  on  the  ground 
of  fraudulent  preference,  the  de- 
clarations of  the  bankrupt  as  to 
the  state  of  his  affairs,  made  about 
the  time  of  the  transaction,  but 
unconnected  with  it.  are  receiva- 
ble in  evidence.     Vachery*  Cocks, 

353 

42.  So  also  are  letters  addressed  to  him 
refusing  to  advance  him  money,  for 
the  purpose  of  showing  the  fact  of 
such  refusal,  though  not  as  evidence 
of  other  facts  stated  in  them.   Ibid. 

43.  In  an  action  for  crim.  con*  at  the 
suit  of  a  Quaker,  proof  of  a  mar- 
riage according  to  the  Forms  of 
that  society  is  sufficient  to  sustain 
the  action.  Deane  v.  Thomas,  361 

44.  The  title  of  three,  claiming  as 
executors,  is  well  evidenced  by 
the  probate  granted  to  one  only, 
of  the  will  appointing  them  all. 
Walters  v.  Pfeil,  362 

45.  The  production  by  the  assured 
of  a  policy  of  insurance,  with  an 
adjustment  on  it,  and  the  name  of 
the  defendant  struck  off  the  policy 
itself,  does  not  prove  the  payment 
of  the  sum  so  adjusted.  Adams 
V.  Sanders,  373 

46.  The  Stat.  47  G.  3.  sess.  2.  c.  68. 
s.  29.  provides  that  all  contracts 
for  the  sale  of  coals  at  the  London 
coal  market  shall  be  signed  by  the 
buyer  and  the  factor;  that  the 
factor  shall  deliver  a  copy  of  the 
contract  to  the  clerk  of  the  market, 
and  that  the  clerk  shall  enter  it  in 
a  book.    The  32d  section  makes 
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such  entries  **  evidence  in  all 
cases,  suits,  and  actions  touching 
any  thing  done  in  pursuance  of 
this  act  :**  Held,  that  the  produc- 
tion of  such  an  entry  of  a  contract 
purporting  to  be  signed  by  the 
buyer  and  factor  is  not  evidence 
of  the  sale,  in  an  action  brought 
for  the  price  of  the  coals,  unless 
the  buyer  be  proved  aliunde  to 
have  signed  the  contract.  Broton 
Y.  Capely  Page  374 

4*7.  A  Dook  kept  in  the  chapter- 
house of  the  dean  and  chapter  of 
Sarum^  purporting  to  contain  co- 
pies of  leases  granted  by  the  dean 
and  chapter,  is,  as  a  public  book, 
evidence  of  those  leases  for  the 
purpose  of  reputation,  without 
proof  of  possession  under  the 
leases/    Coombs  v.  Coethevy       398 

48.  If  the  examination  of  a  prisoner 
taken  in  writing  is  inadmissible  by 
reason  of  irregularity,  parol  evi- 
dence of  what  he  said  at  the  time 
of  the  examination  may  be  re- 
ceived.    Rex  V.  R^edy  403 

49.  Where  a  man  is  employed  to  do 
work  under  a  written  contract, 
and  a  separate  order  for  other 
work  is  afterwards  given  by  parol 
during  the  continuance  of  thelBrst 
employment,  the  written  contract 
need  not  be  produced  by  the 
plaintiff  in  an  action  for  the  second 
work.    Reid  v.  Battey  413 

50.  An  old  deed  between  a  public 
body  claiming  tolls  and  others 
liable  thereto,  regulating  the 
amount  of  payment,  is  evidence  in 
the  nature  of  reputation  of  the 
existence  of  the  tolls.  Brett  v. 
Bealesy  416 

51.  In  an  action  for  tolls  claimed  by 
a  Corporation,  an  ancient  schedule 
produced  from  among  their  muni- 
ments, copies  of  which  were  deli- 
vered by  their  officer  to  the  lessee 
of  the  tolls,  and  by  the  lessee  to 


the  collectors,  by  which  they  have 
actually  collected,  is  admissible  in 
evidence  for  the  Corporation. 

Ibid.  Page  419 

52.  Contra^  when  the  copies  in  die 
hands  of  the  lessee  are  not  shown 
to  have  been  delivered  to  him  from 
the  Corporation,  although  they 
correspond  accurately  witli  the  old 
schedule.  Ibid. 

53.  An  act  of  parliament,  private  in 
its  nature,  is  not  made  admissible 
in  evidence  against  strangers  by  a 
clause  declaring  ^*  that  it  shall  be 
deemed  and  taken  to  be  a  public 
act,  and  shall  be  judicially  taken 
notice  of  without  being  specially 
pleaded."  Ibid.  421 

54.  A  common  canal  act  is  not  ren- 
dered a  public  acty  by  containing 
provisions  empowering  the  com- 
pany to  regulate  and  take  tonnage 
rates  and  tolls  from  persons  using 
the  canal.  Ibid. 

55.  An  offer  of  a  specific  sum  by  way 
of  compromise  is  admissible  in  evi- 
dence, unless  accompanied  with  a 
caution  that  the  offer  is  confiden- 
tial. fVallace  v.  Small,  446.  IVatU 
V.  Latuson,  447.  n. 

56.  In  an  action  for  a  libel  in  pub- 
lishing a  hand-bill  offering  a  reward 
for  the  recovery  of  certain  pur- 
loined bills  of  exchange,  and  stating 
that  A.  B.  is  suspected  of  having 
embezzled  them,  the  general  issue 
being  pleaded,  evidence  is  admis- 
sible that  the  party  publishing  the 
hand-bill  followed  it  up  by  pre- 
ferring a  charge  of  the  same  nature 
against  A.  B.  before  a  magistrate. 
Finden  v.  JVesttake,  461 

57.  Where  a  deed  purported  to  be 
made  *'  in  consideration  of  esteem 
for  A,  T.y  and  for  divers  other 
good  considerations,"  evidence  is 
admissible  that  it  was  made  in  con- 
sideration of  an  intended  marriage 
with  A.  T.     TuU  v.  Parl^,    472 
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58.  And  it  is  admissible  evidence  of 
this  fact,  that  the  settlor  (the  future 
husband)  instructed  his  solicitor  to 
prepare  the  deed  as  a  marriage- 
setUement.  Page  472 

59.  And  that  after  the  deed  was  exe- 
cuted, and  before  the  marriage,  he 
spoke  of  it  as  such.  Ibid. 

60.  In  order  to  discredit  a  witness 
by  proof  of  a  contradictory  state- 
ment, it  is  not  enough  to  ask  him 
generally  whether  he  has  ever 
made  such  a  statement,  but  parti- 
culars must  be  specified  to  him. 
Angus  V.  Smiths  473 

61.  It  is  prima Jacie  evidence  that  a 
promissory  note  was  in  existence 
before  an  act  of  bankruptcy,  that 
it  is  proved  to  have  been  in  exist- 
ence before  the  docket  is  struck, 
and  bears  date  on  the  face  of  it 
before  the  act  of  bankruptcy. 
Obbard  v.  Betham^  486 

62.  In  case  for  negligence,  the  decla- 
rations of  one  defendant  who  has 
suffered  judgment  by  default  are 
not  admissible  in  evidence  against 
the  others  to  show  the  circum- 
stances of  the  injury,  although 
they  are  independently  shown  to 
be  concerned  in  it.  Daniels  v. 
Pottery  501 

63.  A  certificate  obtained  after  6  G.  4. 
c,  \6.y  on  a  commission  of  bank- 
ruptcy issued  before  that  statute,  is 
proved  by  the  production  of  the 
certificate  duly  allowed.  Taylor 
v.  Welsfordy  503 

64.  A  replication  to  a  plea  of  dis- 
charge under  the  insolvent  act, 
*'  that  the  defendant  was  not  duly 
discharged,'*  puts  the  discharge 
only  in  issue :  the  petition  there- 
fore need  not  be  given  in  evidence. 
Andrevo  v.  Pledger y  508 

65.  A  person  bringing  papers  under 
a  subpcena  duces  tecum  may  be 
compelled  to  produce  them  with- 


out being  sworn.  Davis  v.  DaUy 
514.  R.  V.  Murlisy  Page  515.  n, 
66.  An  instrument  executed  by  mark 
may  be  proved  from  inspection  by 
a  person  who  has  seen  the  party 
so  execute  instruments.  George 
v.  Surrey,  516 

EXAMINATION. 

See  Evidence^  48. 

EXCISE  OFHCERS. 
See  Notice  op  Action. 

EXECUTORS. 

1.  In  an  action  against  several  de- 
fendants as  executors  with  plea  of 
ne  ungues  executors,  the  plaintiff 
may  have  a  verdict  against  the  real 
executor  on  the  counts,  laying 
the  promises  by  the  testator,  and 
the  other  defendants  must  be  dis- 
charged. Griffiths  y.  Franklin,  lie 

2.  On  a  plea  by  several  executors 
that  they  have  fully  administered, 
if  some  are  shown  to  have  assets 
in  their  hands,  and  the  others  not, 
the  latter  are  entitled  to  a  verdict. 
Parsons  v.  Hancock,  330 

3.  On  a  plea  of  pleni  administravii 
to  an  action  a^nst  an  administra- 
trix, an  unsausfied  creditor  of  the 
intestate  is  a  competent  witness  for 
the  defendant.    Davies  v.  Davies, 

*         345 

4.  The  title  of  three,  claiming  as 
executors,  is  well  evidenced  by  the 
probate  granted  to  one  only,  of  the 
will  appointing  them  all.  Walters  v. 
P/eilf  862 

FRAUDULENT  PREFERENCE. 
See  Bankrupt,  21. 
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FREIGHT. 

1.  On  a  bill  of  lading  of  goods  **  ship- 
ped by  A.  B.  to  be  delivered  to 
C.  2).  or  his  assigns,  he  or  they 
paying  freight;**  if  the  goods  are 
delivered  without  receiving  freight, 
the  shipper  is  not  liable  for  the 
freight,  there  being  no  charter 
party.    Drew  v.  Birdy      Page  156 

2.  In  such  a  case,  where  the  shipper 
afterwards  promised,  by  writing, 
to  pay  freight,  Held,  that  it  was  a 
question  for  the  jury,  whether  on 
the  account  between  A.  B.  and 
C.  /)•,  A.  B.  was,  as  between  them, 
to  pay  the  freight,  and  that  if  he 
had  consented  to  do  so,  he  was 
liable  on  the  subsequent  promise. 

Ibid. 
S.  An  indorsee  of  a  Spanish  bill  of 
lading  to  whom  the  goods  have 
been  delivered  under  it,  is  liable  in 
assumpsit  for  the  freight  although 
the  bill  of  lading  is  for  delivery  to 
the  consignees,  without  saying  **  or 
their  assigns,"  such  bills  of  lading 
appearing  by  evidence  to  be  usually 
passed  by  indorsement.  Renteria 
V*  Rudingf  511 

GENERAL  ISSUE. 

See  Evidence,  1.  7.  25.  29.  56. 
Libel,  7.   Trespass,  6. 

GOODS    SOLD    AND    DEU- 
VERED. 

Where  a  brewer  delivers  beer  to 
be  used  in  a  particular  house,  he 
cannot  make  any  person,  except 
the  licensed  keeper  of  the  house, 
primarily  liable  for  it,  so  as  to 
maintain  an  action  for  goods  sold 
and  delivered  against  him.  Meux 
V.  Humphries^  132 


GUARANTEE. 

1.  An  agreement  in  these  words:  "I 
agree  to  be  security  to  you  for 
•/.  C,  late  in  the  employ  of  Mr.  P^ 
for  whatever  (while  in  your  em- 
ploy) you  may  entrust  him  with, 
m  case  of  default  to  make  the 
same  good  :  *'  discloses  a  sufficient 
consideration,  and  is  binding.  New- 
hery  v.  Armstrong,  Page  389 

2.  In  an  action  on  a  guarantee  for 
the  price  of  gold  to  be  supplied  to 
a  working  goldsmith  in  the  course 
of  his  business,  where  the  cold- 
smith  had  been  in  the  habit  of 
indorsing  bills  of  exchange  to  the 
plaintiff,  and  obtaining  ^om  him 
their  amount  partly  in  gold  at  the 
usual  credit  price,  and  partly  in 
money  deducting  the  usual  dis- 
count :  Held  that  it  was  a  question 
for  the  jury,  whether  these  trans- 
actions were  in  substance  a  sale 
of  the  gold,  or  whether  that  was 
only  colourable,  and  the  real  trans- 
action a  mere  discount  of  the  bills. 
Evans  v.  Whyle,  468 

HAND-WRITING. 

1.  The  signature  of  a  party  to  a  bill  of 
exchange  may  be  proved  by  a  per- 
son who  has  seen  him  write  his  sur- 
name only.    Letois  v.  Sapio,       39 

2.  An  instrument  executea  by  mark 
may  be  proved  from  inspection 
by  a  person  who  has  seen  the  party 
so  execute  instruments.  George 
V.  Surrey,  516 

HIGHWAYS. 

1 .  An  indictment  for  non-repair  of  a 
road  or  bridge  on  a  liability  ratioue 
tenura  cannot  be  sustained  when 
it  appears  that  the  tenement  on 
which  the  liability  is  charged  origi- 
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nated  within  time  of  legal  memory. 
R.  V.  HaymaTif  Page  401 

2.  On  such  an  indictment  parishion- 
ers are  admissible  witnesses  for  the 
prosecution.  Ibid. 

HUNDRED. 

1.  It  is  not  necessary  that  any  person, 
except  the  owner  of  property  de- 
stroyed by  malicious  fire,  should 
give  in  his  examination  on  oath 
under  statute  9  G.  1.  c.  22., 
to  enable  the  owner  to  recover 
against  the  hundred,  where  the 
owner  himself  does  so.  Rolfe  v. 
Inhabitants  of  the  Hundred  of  El- 
ihorney  185 

2.  The  provision  that  the  servants 
having  the  care  of  the  premises 
shall  do  so  only  applies  to  cases 
where  the  owner  is  away,  and  has 
no  personal  superintendence  of  the 
premises ;  not  to  cases  where  he 
merely  happens  to  be  absent  at 
the  instant  when  the  fire  happens. 

Ibid. 

HUSBAND  AND  WIFE. 

1 .  In  an  action  against  a  husband  for 
goods  supplied  to  his  wife,  living 
separate  from  him,  the  plaintiff 
must  give  evidence  of  the  circum- 
stances of  the  separation,  to  show 
that  they  were  such  as  to  authorize 
her  to  bind  the  husband.  Main- 
toaring  v.  Leslie^  18 

2.  A  husband  is  not  liable  for  goods 
furnished  to  his  wife  living  apart 
from  him,  if  she  has  a  sufficient 
separate  maintenance,  although  no 
part  of  it  is  supplied  by  the  hus- 
band.    Clifford  V.  Latony  101 

INDICTMENT. 

See  Highways. 

• 

1.  Where  under  a  statutable  offence 
time  is  material,  the  time  stated  in 
the  indictment  must^in  arrest  of 


judgment  be  taken  to  be  the  true 
time,  without  a  substantive  aver- 
ment. R.  v.  BrotoUf  Page  163 
2.  Thus  where  a  statute  made  it  penal 
to  exhibit  lights  to  persons  at  sea, 
within  a  particular  half  of  the  year, 
an  allegation  that  the  party  ex- 
hibited lights  on  a  particular  day 
in  a  particular  month  within  that 
half  year  is  sufficient.  Ibid. 

INSOLVENT  DEBTORS. 

In  an  action  against  the  acceptor 
of  a  bill  of  exchange,  who  pleaded 
his  discharge  under  the  Insolvent 
Debtors'  Act,  the  defendant  hav- 
ing misdescribed  the  holder  in 
his  schedule,  and  there  being  some 
'evidence  tending  to  show  that  he 
knew  the  holder  at  the  time:  Held, 
that  the  true  question  for  the  jury 
was,  whether  he  did  so  know  the 
holder.  Levy  v.  DolbeUy  202 


INSURANCE. 

See  Blockadb. 

1.  In  an  action  on  a  policy  on  a  ship 
at  and  from  H.  to  F.,  with  a  war- 
ranty that  the  ship  was  "  in  port*' 
on  a  given  antecedent  day,  it  is  not 
sufficient  that  she  was  safe  in  some 
other  port  on  that  day, the  meaning 
of  the  policy  is,  that  she  was  safe  in 
the  port  of  H.  Colby  v.  Hunter^  81 

2.  In  a  policy  of  insurance  on  premises 
of  a  certain  description,  <*  where 
no  fire  is  kept,  and  no  hazardous 
goods  are  deposited,"  these  word^ 
must  be  understood  of  the  habitual 
use  of  fire  and  deposit  of  hazardous 
goods.  Where,  therefore,  the  loss 
on  such  a  policy  happened  in  con- 
sequence of  the  making  a  fire  and 
bringing  a  tar-barrel  on  the  pre- 
mises for  the  purpose  of  repairing 
them,  it  was  held  that  the  insured 
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was  entitled  to  recover.  Dobson  v. 
Sothebyy  Page  90 

3.  An  insurance  is  void  if  effected  on 
a  vessel  which  has  not  a  crew  suf- 
ficient to  meet  the  ordinary  contin- 
gencies of  its  voyage:  Held,  there- 
fore>  that  on  a  voyage  from  Mauri- 
tius to  London^  where  there  was 
no  one  able  to  do  the  duties  of  the 
captain  if  he  was  ill,  the  under- 
writers were  not  liable  for  a  loss. 
Clifford  V.  Hunter,  103 

4*.  A  warranty  to  sail  on  or  before  a 
particular  day  is  not  fulfilled,  if  the 
ship  does  not  completely  unmoor 
on  that  day,  though  she  then  has 
her  cargo  and  passengers  on  board, 
and  is  quite  ready  to  sail,  and  is  only 
prevented  from  doing  so  by  stress 
of  weather.     Nelson  v.  Salvador, 

309 
5.  It  is  no  defence  to  an  action  on  a 
policy  of  insurance,  that  a  misre- 
presentation was  made  of  the  cargo 
with  which  the  ship  was  to  sail  on 
a  future  day,  although,  in  fact,  that 
representation  induced  the  defend- 
ant to  sign  the  policy,  unless  the 
misrepresentation  was  fraudulently 
made.     Flinn  v.  Tobin,  367 

6*  The  production  by  the  assured  of 
a  policy  of  insurance,  with  an  ad- 
justment on  it,  and  the  name  of 
the  defendant  struck  off  the  policy 
itself,  does  not  prove  the  payment 
of  the  sum  so  adjusted.  Adams  v. 
Sanders,  373 

INTEREST. 

1.  Interest  cannot  be  recovered  on  a 
judgment,  if  the  plaintiff  might,  by 
proper  diligence,  have  procured 
payment.  Bann  v.  Dalzell,  228 
See  also  Laing  v.  Stone,       229.  n. 

2.  The  underwriter  on  a  policy  of  in- 
surance is  not  liable  to  pay  in- 
terest on  the  amount  of  his  sub- 


scription, althoueh  he  has  no 
colourable  ground  for  refusing  to 
pay  the  loss,  unless  a  distinct  de- 
mand of  the  money  has  been  made 
at  an  early  period.     Bain  v.  Case, 

Page  262 

3.  The  payment  of  interest  by  one 
joint  contractor,  takes  a  case  out 
of  the  statute  of  limitations  against 
another,  since  the  statute  9  G.  4. 
c,  14*.     Chippindale  v.   Thurston, 

411 

4.  A  contract  on  a  loan  of  money 
to  add  the  interest  to  the  principal 
at  the  end  of  each  year,  and  pay 
interest  on  the  whole  sum  as  prin- 
cipal, is  valid  in  law,  and  may  be 
inferred  from  accounts  stated  by 
the  debtor  on  that  footing.  Netoal 
V.  Jones,  449 

JOINT  STOCK  COMPANIES. 
See  EviDBNCE,  12,  13. 

1.  A  party  paying  a  deposit  on 
shares  in  a  trading  company,  and 
afterwards  signing  the  deed  of 
partnership,  is  to  be  considered  as 
a  partner  from  the  time  of  his 
paying  the  deposit.  Lavder  v. 
Kershaw,  93 

2.  Qt/cere,  if  the  mere  payment  of  the 
deposit,  without  the  subsequent 
signature  of  the  deed,  would  make 
him  a  partner?  95 

3.  In  an  action  for  goods  and  work 
used  in  equipping  a  mine  (the  de- 
fendant being  charged  as  one  of  a 
company  concerned  in  working  it) : 
Held,  that  the  mere  payment  of 
deposits,  without  any  signature  of 
a  deed,  or  interference  in  roanage- 
menty  was  not  enough  to  make  her 
liable,    unless    the  jury   believed 
from  the  evidence  that  an  actus 
conveyance  of  an  interest  in  thi 
mine  had  been  made  to  her.    Vii 
V.  Lad^  Anson, 
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4>.  The  statute,  establishing  a  par- 
ticular companvy  provided  that 
**  the  whole  of  the  said  sum  of 
100,000/.  shall  be  subscribed  be- 
fore any  of  the  powers  and  pro- 
visions given  by  the  act  shall  be 
put  in  force*"  The  company  made 
a  call  oh  the  shares  before  the 
subscriptions  were  complete,  and 
commenced  an  action  for  the  call 
af^er  they  were  so :  Held,  that 
such  action  was  not  maintainable ; 
the  completion  of  the  subscription 
list  being  necessary  to  enable  the 
company  to  make  the  call,  as  well 
as  to  bring  the  action.  Norwich 
and  Lotoesto/i  Navigation  Com- 
pany v.  Theobaldy  Page  151 

JURY, 

A  precept  to  the  sheriff,  under 
23  //.  8.  c.  5.  s»  S.,  to  summon  a 
jury  must  direct  him  to  summon 
de  corpore  comitatus ;  a  direction 
to  summon  from  a  particular  dis- 
trict within  the  county  is  bad. 
Birkett  y.  Croxier,  119 

LANDLORD  AND  TENANT. 

See  Distress,  5.     Ejectment,  1. 
Notice,  Service  of,  1. 

1.  A.  being  in  possession  under  a 
lease  for  years,  underlet  the  pre- 
mises from  year  to  year  to  the  de- 
fendants, who  knew  the  extent  of 
A.'s  interest.  The  plaintiff  after- 
wards took  a  lease  of  the  same  pre- 
mises, expectant  on  the  determin- 
ation of  A.*8  term;  and  the  de- 
fendants, after  the  determination 
of  ^.'s  term  continued  in  pos- 
session for  a  quarter  of  a  year, 
when  they  paid  rent  for  that  pe- 
riod, and  claimed  to  give  up  the 
premises :  Held,  in  an  action  for 
use  and  occupation  for  a  sub- 
sequent period,  that  there  was  no 


evidence  of  a  tenancy  continuing 
beyond  that'  quarter  of  a  year. 
Freeman  v.  Juri/,  Page  1 9 

2.  A  landlord  may  maintain  an  ac- 
tion on  the  Stat.  11  G.  2.  c.  19.  s.  3. 
for  the  value  of  goods  fraudulently 
removed  to  prevent  distress,  al- 
though they  be  worth  less  than 
50/. :  he  is  not  confined  to  his 
remedy  by  application  to  two  ma- 
gistrates.     Bromley    v.    Holdetif 

175 

LARCENY. 

1.  In  7  &  8  G.  4.  c.  29.  s.  38.,  the 
words  **  adjoining  any  dwelling- 
house"  import  actual  contact; 
and,  therefore,  ground  separated 
from  a  house  by  a  narrow  walk, 
and  paling  with  a  gate  in  it,  is  not 
withm  their  meaning.  Rex  v. 
Hodges,  341 

2.  Whether  ground  be  properly  de- 
scribed as  a  ^*  garden,"  within  the 
same  section,  is  a  question  for  the 
jury.  Ibid. 

3.  The  words  "  plant,"  and  "  vege- 
table production,"  in  s,  42.,  do  not 
apply  to  young  fruit-trees.      Ibid. 

LEASE. 

The  following  instrument  amounts 
to  a  lease :  P.  T.  agrees  to  pay 
F.  JV.  the  sum  of  140/.  per  annum, 
in  quarterly  payments,  for  the 
house,  &c.  at,  &c.,  for  the  term 
of  seven,  fourteen,  or  twenty-one 
years,  at  his  option  at  the  end  of 
every  seven  years.  The  rent  to 
commence  on  the  1st  of  January 
18*7.     Wright  v.  Trezevafit, 

231 

LIBEL, 

See  Practice,  16. 

],  In  an  action  for   a   libel,   pur- 

p  p  4 
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porting  to',  be  a  report  "of  a  coro- 
ner's inquest,  evidence  of  the  cor- 
rectness of  the  report  is  admissible 
under  the  general  issue,  in  miti- 
gation of  damages ;  but  no  evi- 
dence of  the  truth  or  falsehood  of 
the  facts  stated  at  the  inquest  is 
admissible  on  either  side.  East  v. 
Chavmany  Page  46 

2*  A  fair  criticism  on  the  works  of  a 
professional  artist,  in  the  course  of 
his  professional  employment,  is 
not  actionable,  however  mistaken 
it  may  be :  if  it  is  unfair  and  in- 
temperate, and  written  for  the 
purpose  of  injuring  the  party 
criticised,  it  is  actionable.  Soane 
V.  Knight^  74? 

S.  It  is  not  libellous  fairly  and 
honestly  to  criticise  a  painting  pub- 
licly exhibited,  however  strong  the 
terms  of  censure  used  may  be. 
Thompson  v.  Shackelh  187 

4.  In  an  action  for  a  libeU  which  is 
only  libellous  on  a  man  in  the  ex- 
ecution of  his  office,  where  the 
plaintiff  has  stated,  by  way  of  in- 
ducement, his  due  discharge  of 
his  duties,  the  defendant  cannot, 
on  the  general  issue,  give  evidence 
of  negligence  in  discharging  them 
in  answer  to  that  allegation.  Dance 
v.  Robsouy  294? 

5.  In  an  indictment  for  libel,  the 
proprietor  of  the  newspaper  ^  is 
prima  facie  answerable  for  what 
appears  in  it :  but  the  presump- 
tion arising  from  proprietorship 
may  be  rebutted  and  an  exemp- 
tion established.     Rex  v.   Gutchy 

433.  438.n. 

6.  In  an  action  for  a  libel  in  pub- 
lishing a  hand-bill,  offering  a  re- 
ward for  the  recovery  of  certain 
bills  of  exchange,  and  stating  that 
A*  B*  is  suspected  of  having  em- 
bezzled them,  it  is  a  good  defence, 
on  tJie  general  issue ^  that  the  hand- 
bill was  published  sdeli^  with   a 


view  to  the  protection  of  persons 
liable  in  the  bills,  or  to  the  con- 
viction of  the  offender.  Finden 
v.Westlake,  Page  461 

7'  Evidence  is  admissible  in  such  a 
case,  that  the  party  publishing 
the  hand-bill  followed  it  up  by 
preferring  a  charge  of  the  same 
nature  against  A.  B*  before  a  ma- 
gistrate. Ibid* 

LIEN. 

1.  If  ^.,  holding  B/s  goods  with  a 
lien  on  them  against  ^.,  transfer 
them  to  C,  C.  cannot  hold  them 
against  B.  to  the  extent  of  ^.'s 
lien  under  the  fifUi  section  of  the 
6  Cr.  4.  c.  94.,  unless  the  transfer 
be  expressly  made  as  a  pledge. 
Thompson  v.  Farmer^  48 

2.  A  trainer  has  a  lien  on  a  race- 
horse for  his  charge  in  keeping 
and  training  him.  Bevan  v.  fFa- 
terSf  235 

3.  A  stereotype  printer  has  no  general 
lien  on  stereotype  plates  not  manu- 
factured by  himself,  but  put  into 
his  hands  to  print  from  them. 
Bleaden  v.  Hancock^  465 

LLMITATION,  STATUTE  OF. 

1.  Evidence  of  a  parol  promise  will 
not  take  a  case  out  of  the  statute 
of  limitations,  in  a  cause  tried  afler 
Jan.  1. 1829,  though  at  issue  before 
that  day.    HiUiard  v.  Lenardj 

S.  P.  Ansell  v.  Ansell^ 

Jones  V.  Matthews^ 

Kirkhaugh  v.  Herbert,  299  «. 

2.  The  payment  of  interest  by  one 
joint  contractor  takes  a  case  out  of 
the  statute  of  limitations  against 
another,  since  the  statute  9  G.  4. 
c.  14.     ChippindaU  v.  Thurston^ 
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LONDON,  CUSTOM  OF. 

1.  The  custom  of  London  allowing 
parties  to  build  to  any  height  upon 
an  old  foundation,  does  not  autno- 
rise  them  to  do  so,  unless  the  whole 
of  the  foundation  be  their  own. 
ShadtveU  v.  Huichimon,    Page  350 

2.  Semble^  that  if  the  foundation  built 
on  is  less  ancient  than  the  window 
obstructed,  the  custom  does  not 
authorise  the  building.  Ibid, 

3.  Qw^pre,  whether  the  custom  of  Z.OW- 
don  may  now  be  proved  by  the 
production  of  the  Privilegia  Lon^ 
dinif  Ibid, 

LUNACY. 

In  an  action  on  a  contract,  it  is  no 
defence  that  the  defendant  is  of 
unsound  mind,  unless  the  plaintiff 
knew  of,  or  in  any  way  took  advan- 
tage of  his  incapacity,  in  order  to 
impose  on  him.  Browne  y.Joddrellf 

105 
S.  P.  Lew/  V.  Baker,  106.  n. 

MALICIOUS  ARREST. 
See  Variance,  4. 

1.  The  plaintiff  was  arrested  by  the 
indorsee  of  a  bill  of  exchange,  pur- 
porting to  be  drawn  on  him,  and 
accepted  by  him.  In  fact,  the  ac- 
ceptance  was  not  his.  This  is  not 
sufficient  to  support  an  action  for  a 
malicious  arrest,  the  defendants 
having  acted  under  mistake  with- 
out malice.     Spencer  v.  Jacob, 

Page  180 

2*-  An  action  for  a  malicious  arrest 
cannot  be  maintained  where  the 
former  cause  was  terminated  by  a 
stet  processus  by  the  consent  of  the 
parties.     Wilkinson  v.  Hotvelj  495 

MARRIAGE. 
See  Evidence,  43. 


MISREPRESENTATION. 

It  is  no  defence  to  an  action  on  a 
policy  of  insurance,  that  a  misre- 
presentation was  made  of  the  car- 
go with  which  the  ship  was  to  sail 
on  a  future  day,  although,  in  fact, 
that  representation  induced  the  de- 
fendant to  sign  the  policy,  unless 
the  misrepresentation  was  fraudu- 
lently made.     Flinn  v.  Tobin, 

"  Page  367 

MONEY  HAD  AND  RECEIVED. 
See  Pleading,  3. 

1.  Articles  of  agreement  provided 
that  a  seaman  should  receive  for  his 
wages  a  proportion  of  the  net  pro- 
ceeds of  the  cargo,  after  the  same 
were  actually  received  by  the  owner, 
subject  to  certain  stipulations  as  to 
the  seaman's  conduct.  Semble,  that 
his  share  may  be  recovered  in  an 
action  for  money  had  and  received, 
the  owner  having  received  the 
money,  and  the  seaman  having  ful- 
filled the  stipulations  on  his  part. 
Hayvoard  v.  Kain,  31 1 

2.  In  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange, 
the  bill  is  not  admissible  as  evi- 
dence of  money  had  and  received. 
Eales  V.  Dicker,  324 

3.  Where  the  goods  of  a  bankrupt 
taken  in  execution  are  discharged 
by  payment  of  the  sum  to  be  levied 
by  a  creditor  after  a  docket  struck, 
the  assignees  subsequently  chosen 
cannot,  by  repaying  that  sum,  main- 
tain an  action  for  money  had  and 
received  against  the  sheriff.  Buck* 
er  V.  Booth,  518 

MONEY  PAID. 

See  Bills  of  Exchange,  9. 

An  action  for  money  paid  to  the  use 
of  the  defendant  may  be  maintained 
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by  a  sheriff's  officer  who  has  paid  the 
debt  and  costs  on  an  attachment 
against  the  sheriff,  bail  above  not 
having  been  put  in  through  the  mis- 
conduct of  the  defendant  in  impos- 
ing insufficient  bail  on  the  sheriff, 
and  the  defendant  having  promised 
to  indemnify  the  officer  both  be- 
fore and  after  the  payment:  but  the 
officer  cannot  recover  beyond  the 
debt,     JVhite  v.  Leroux,  Page  347 

NEGLIGENCE. 

1.  If  a  party  sending  goods  by  a  car- 
rier has  given  no  notice  of  the 
value  of  the  parcel,  but  has  at- 
tempted to  disguise  it,  and  has 
done  so  to  a  degree  sufficient  to 
prevent  the  carrier  from  taking 
particular  care  of  the  parcel,  yet 
not  sufficient  effectually  to  conceal 
its  nature  from  the  carrier's  ser- 
vants, he  can  maintain  no  action 
against  the  carrier  for  the  value  if 
the  parcel  be  stolen  by  them  in 
consequence.  Bradley  v.  Water- 
housey  154 

2.  In  an  action  for  running  down  a 
vessel,  the  plaintiff  cannot  recover 
unless  the  injury  is  attributable  en- 
tirely to  the  fault  of  the  defendants: 
if  he  were  partly  in  fault,  but  the 
defendants  with  care  might  have 
prevented  the  accident,  he  cannot 
maintain  his  action.  Vanderplank 
V.  Miller,  169 

S.  The  clerk  to  a  body  of  trustees, 
who  executes  his  office  entirely  by 
a  deputy  appointed  by  himself,  is 
not  responsible  in  damages  for 
losses  occasioned  by  the  negli- 
gence or  malversation  of  his  de- 
puty, if  they  were  of  such  a  nature 
that  they  only  became  prejudicial 
to  the  trustees  through  negligence 
on  their  own  part.  Whitmore  v. 
Wilks,  214 

4.  Nor  for  money  belonging  to  the 


trustees,  and  actually  received  by 
the  deputy ;  but  which  only  came 
into  his  hands  by  reason  of  an 
irregular  act  of  the  trustees,  which 
the  deputy  had  prevailed  upon 
them  to  commit.  P^e  214 

5.  In  an  action  for  an  injury  to  the 
plaintiff's  premises,  in  consequence 
of  the  pulling  down  of  the  de- 
fendant's house  adjoining,  the 
plaintiff  may  recover  damages  for 
any  injury  actually  caused  by  the 
negligence  of  the  defendant,  al- 
though he  has  not  himself  used 
those  precautions  which  it  was  his 
duty  to  adopt  against  such  injury. 
Walters  v.  P/eil,  362 

NOTICE  OF  ACTION. 

1.  In  an  action  against  excise  officers 
for  a  seizure,  the  notice  of  action 
must  be  proved  in  the  first  instance 
before  any  other  evidence  is  given. 
Johnson  v.  Lord,  444 

2.  The  plaintiffs  slept  at  different 
houses  away  from  their  plapes  of 
business,  but  a  servant  slept  on 
the  premises  of  the  latter.  Quaret 
whether  the  notice  of  action  pro- 
perly describes  the  plainti^  as  of 
the  place  of  business,  the  statute 
requiring  it  to  state  their  place 
of  abode  f    Johnson  v.  Lardy 

NOTICE  OF  DISHONOUR- 

A  party  receiving  notice  of  disho- 
nour of  a  bill  of  exchange  need 
not  give  notice  to  the  party  above 
him  till  the  next  post  afler  the 
day  on  which  he  himself  receives 
the  notice,  although  he  might 
easily  give  it  that  day,  and  there  is 
no  post  on  the  day  following. 
Geill  v.  Jeremy y  61 
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NOTICE  TO  PRODUCE 
PAPERS. 

1.  An  examined  copy  of  a  letter 
containing  notice  of  the  disho- 
nour of  a  bill  of  exchange  which 
is  not  produced,  nor  the  subject- 
matter  of  the  action,  is  not  ad- 
missible without  notice  to  produce 
the  letter  sent.  Lanauze  v.  Palmer^ 

Page  31 

2.  In  an  action  against  the  defendant 
as  a  shareholder  in  a  company,  for 
work  done  for  the  company,  letters 
addressed  by  the  defendant  to 
one  of  the  directors,  and  returned 
to  her  by  him,  and  mentioning  her 
shares,  are  not  so  necessarily  con-, 
nected  with  the  subject  of  the 
trial  as  to  render  a  notice  served 
on  her  attorney  too  late  for  her  to 
receive  it  before  the  trial,  suflB- 
cient  to  let  in  secondary  evidence. 
Vice  v.  Lady  Anson,  97 

S.  Quisrey  whether  it  would  be  so  in 
any  case,  except  when  the  de- 
fendant is  resident  abroad?     Ibid. 

4.  In  an  action  against  partners,  on 
a  bill  of  exchange,  where  the  de- 
fence is  that  one  partner,  with  the 
knowledge  of  the  plaintiff,  ac- 
cepted the  bill  in  the  partnership 
firm  for  his  private  debt;  other 
bills  of  exchange,  accepted  by 
that  partner  and  paid  by  the 
others,  are  not  so  necessarily  con- 
nected with  the  subject  of  the 
trial,  as  to  render  a  notice  served 
on  the  attorney  of  a  defendant 
too  late  for  him  to  procure  the 
bills  from  the  defendant  himself 
sufficient  to  let  in  secondary  evi- 
dence.    Afkdo  V.  Fourdrinier, 

SS5.  n. 


NOTICE,  SERVICE  OF. 

1.  Service  of  a  notice  to  quit  on  a 
servant  at  the  tenant*8  dwelling- 


house  is  sufficient,  although  the 
tenant  be  not  informed  of  it  till 
within  half  a  year  of  its  expiration. 
Doe  d.  Neville  v.  Dunbar,  Page  10 
2.  In  an  action  by  or  against  assig- 
nees of  a  bankrupt,  notice  to  dis- 
pute the  bankruptcy,  lefl  at  the 
counting-house  of  the  party  with 
his  clerk,  is  sufficient  to  exclude 
the  proceedings  from  being  evi- 
dence under  the  statute  49  G.  3. 
C.12.  5.10.;  personal  service  on  the 
assignee  is  not  necessary.  Widger 
V.  Broufningt  27 

NUISANCE. 
See  Ancient  Lights. 

1.  A  man  carrying  on  a  noxious  busi- 
ness, in  a  place  where  it  has  been 
long  established,  is  indictable  for  a 
nuisance  if  M^  mischief  is  increased 
by  the  manner  or  extent  in  which 
he  carries  it  on;  not  otherwise, 
although  the  business  has  increased 
in  amount.  Rex  v.  Waits,  281 

2.  A  reversioner  may  maintain  an 
action  for  a  nuisance,  which  pro- 
duces no  present  injury  to  his  re- 
version beyond  that  to  the  right, 
and  which  may  be  removed  before 
the  reversion  comes  into  posses- 
sion.   Shadwell  v.  Hutchinson,  350 

PARTICULARS  OF  DEMAND, 
AND  SET-OFF. 

1.  If  a  defendant  prove  payment  to 
a  plaintiff,  by  shewing  the  particu- 
lars of  demand,  delivered  under  a 
judge's  order,  in  which  the  plaintiff 
has  credited  the  defendant,  this  is 
the  evidence  of  the  defendant,  and 
entitles  the  plaintiff  to  reply.  Ry^ 
mer  v.  Cook,  86.  n. 

2.  in  an  action  by  assignees  of  a 
bankrupt,  the  declaration  stated 
the  cause  of  action  to  be,  money 
had  and  received  to  the  use  of  the 
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bankrupt;  the  particulars  of  de- 
mand described  it  as  had  and  re- 
ceived to  the  use  of  the  plaintiffs. 
This  is  not  such  a  variance  as  to 
prevent  the  plaintiffs  from  recover- 
ing, it  not  appearing  that  the  de- 
fendant could  be  misled  by  it. 
Tucker  v.  Barroxv,  Page  137 

3.  An  order  was  obtained  for  de- 
livery of  particulars  of  set-off  with- 
in a  fortnight :  they  were  not  de- 
livered for  five  weeks;  but  after 
the  delivery  an  order  was  made 
by  consent  for  the  amendment  of 
the  declaration.  This  is  a  waiver 
of  the  irregularity  in  the  delivery 
of  the  particulars.  WaUU  v.  An- 
derson^  291 

PARTIES. 

1.  Where  trustees  have  been  changed 
since  the  cause  of  action  accrued, 
and  new  treasurers  have  been  ap- 
pointed since  the  change  of  trus- 
tees, an  action  can  be  maintained 
in  the  name  of  the  new  treasurers, 
under  an  act  of  parliament  provid- 
ing that  actions  may  be  brought  by 
the  treasurer  for  the  time  being, 
and  that  they  shall  not  abate  or  be 
discontinued  by  his  death  or  re- 
moval, and  that  the  treasurer  for 
the  time  being  shall  always  be 
deemed  plaintiff  or  defendant  in 
everv  action.     fVhitmore  v.  JVUksj 

214 

2.  If  a  person  colludes  with  one  part- 
ner in  a  firm  to  injure  the  other 

'partners,  those  others  can  main- 
tain a  joint  action  against  the  per- 
son so  colluding.  Longman  v.  PoUy 

223 

PARTNERS. 

1.  When  a  partner  in  trade,  liable 
for  a  sole  debt  contracted  before 
his  partnership,  and  also  liable  for 
partnership  debts,  pays  money  to 
the  creditor  on  account»  the  cre- 


ditor cannot  apply  such  payment 
to  the  first  debt,  if  the  money  paid 
was  in  fact  the  money  of  the  part- 
nership.    Thompson  v.  Brown^ 

Page  40 

2.  The  non-joinder  of  a  secret  part- 
ner cannot  be  pleaded  in  abate- 
ment.    MuUett  V.  Hook,  S8 

3.  A  party  paying  a  deposit  on  shares 
in  a  trading  company,  and  after- 
wards signing  the  deed  of  partner- 
ship, is  to  be  considered  as  a  part- 
ner from  the  time  of  his  paying  the 
deposit.    Lavoler  v.  Kershaw^     93 

4.  Qucere,  if  the  mere  payment  of 
the  deposit,  without  the  subse- 
quent signature  of  the  deed,  would 
make  him  a  partner?  Ibid, 

5*  In  an  action  for  goods  and  work 
applied  in  equipping  a  mine  (the 
defendant  being  charged  as  one  o£ 
a  company  concerned  in  working 
it) :  Held,  that  the  mere  payment 
of  deposits,  without  any  signature 
of  a  aeed,  or  interference  m  man- 
agement, was  not  enough  to  make 
her  liable,  unless  the  jury  believed 
from  the  evidence  that  an  actual 
conveyance  of  an  interest  in  the 
mine  had  been  made  to  her.  Vice 
V.  Lady  Anson,  98 

6.  If  a  person  colludes  with  one  part- 
ner in  a  firm  to  injure  the  other 
partners,  those  others  can  main- 
tain a  joint  action  against  the  per- 
son so  colluding.  Longman  v. 
Pole,  .  223 

7.  The  statute  6G.  1.  c.  18.  «.12. 
did  not  extend  to  prevent  partners 
from  lending  money  on  respon- 
dentia.     Gore  v.  Wynne,  393 

8.  Persons  trading  abroad  in  such  a 
mode  as  to  constitute  a  partner- 
ship here,  may  sue  here  as  part- 
ners for  consignments  sent  to  this 
country,  though  they  cannot  sue 
at  the  place  of  trading,  by  reason 
of  the  particular  law  of  that  coun- 
try,    Shaxii  V.  Harvey,  526 
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PARTY.WAI.L. 

!•  An  account  of  the  expences,  of 
rebuilding  a  party-wall,  delivered 
in  pursuance  of  the  statute 
14  G^.  3.  c.  78-  «.  41.,  containing  a 
correct  statement  if  the  quantity 
of  brick-work  done  and  materials 
allowed  for,  is  a  sufficient  account, 
as  required  by  that  section,  al- 
though it  also  contains  a  state- 
ment of  'the  price  paid  for  the 
brick-work  and  allowed  for  the 
materials,  which  exceeds  the  price 
fixed  by  the  statute;  and  a  de- 
mand of  payment  referring  to  that 
account  is  sufficient.  Reading  v. 
Barnard,  Page  71 

2.  The  defence  relied  on,  being  that 
the  party-wall  was  not  built  half 
on  each  side  of  the  boundary  as  re- 
quired by  s.  14.  of  the  act:  Held, 
Uiat  the  question  for  the  jury  was, 
Whether  it  were  fairly  built  so 
without  regarding  any  minute  inac- 
curacy of  measurement,  or  unfairly 
and  intentionally  encroaching  on 
the  defendant's  premises  ?       Ibid. 

PATENT. 

1.  A  specification  of  a  patent  is  to 
be  understood  accbraing  to  the 
acceptation  of  practical  men  at  the 
time  of  its  enrolment.  Therefore, 
when  a  specification  stated  that 
the  apparatus  mentioned  would  ex- 
tract gas  "  from  any  substance 
from  which  gas  capable  of  being 
employed  for  illumination  can  be 
extracted  by  heat,"  and  the  appa- 
ratus was  not  suited  to  extract  gas 
from  oil,  it  was  held  that  this  did 
not  avoid  the  patent,  oil  not  then 
being  considered  fit  for  the  manu- 
facture of  gas  for  lighting  towns, 
though  it  was  then  known  as  a 
chemical  fact  that  gas  might  be 
produced  from  oil  by  heat,  and  this 
property  has  been  smce  applied  to 


purposes  of  illumination.     Crosley 
V.  Beverley^  Page  -283 

PAWNBROKER. 

A  pawnbroker  received  a  parcel  of 
goods  on  one  day,  and  on  that  and 
several  subsequent  days  he  ad- 
vanced sums  of  money,  each  not 
exceeding  10^.  as  on  different  parts 
of  the  parcel,  and  received  pawn- 
brokers' interest  of  three-pence  in 
the  pound  per  month  on  those 
sums  :  Held,  that  it  was  a  ques- 
tion Tor  the  jury  whether  this  really 
were  one  transaction,  and  a  mere 
contrivance  for  obtaining  the  higher 
interest  on  the  whole  sum,  in  which 
case  it  is  void ;  or  whether  the  ad- 
vances were  really  distinct.  Come 
V.  Harrisy  141 

PAYMENT. 

Payment  to  a  person  Tound  in  a 
merchant's  counting  house  in  Lon^ 
don,  and  appearing  to  be  intrusted 
with  the  conduct  of  the  business 
there,  is  good  payment  to  the 
merchant,  though,  in  point  of  fact, 
it  turns  out  that  that  person  was 
never  employed  by  him.  Barrett 
V.  Deere,  200 

PAYMENTS,  APPLICATION  OF. 
See  Surety,  2.     Bankrupt,  33. 

1.  When  a  partner  in  trade,  liable 
for  a  sole  debt  contracted  before 
his  partnership,  and  also  liable  for 
partnership  debts,  pays  money  to 
the  creditor  on  account,  the  cre- 
ditor cannot  apply  such  payment 
to  the  first  debt,  if  the  money  paid 
was  in  fact  the  money  of  the  part- 
nership.    Thompson  v.  Brown, 

4(» 

2.  C»  draws  a  check  on  his  banker, 
payable  to  A*  and  R,  assignees  of 
C.  or  bearer,  and  writes  the  name 
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of  their  banker  upon  it.  B.,  who 
has  another  private  account  with  the 
banker,  pays  the  check  into  that 
account :  Held,  that  the  bankers 
are  justified  in  applying  it  to  that 
account,  the  drawers  writing  the 
name  of  the  bankers  of  the  payees 
of  the  check  across  it  not  being, 
according  to  the  custom  of  trade, 
information  to  the  bankers  that  the 
money  is  that  of  the  payees.  Stew- 
art V.  Lee,  Page  158 

PERJURY. 

A  party  filing  a  bill  for  an  injunc- 
tion, and  making  an  affidavit  of 
matters  material  to  it,  is  indictable 
for  perjury  committed  in  that  affi- 
davit, though  no  motion  is  ever 
made  for  an  injunction.  Rex  v. 
fVhite,  271 

PLEA  PUIS  DARREIN  CONTI- 
NUANCE. 

In  an  action  which  had  been  set 
down  for  trial  in  the  term  as  unde- 
fended, and  postponed  on  the  con- 
dition of  giving  judgment  of  the 
term,  a  plea  puis  darrein  continu' 
ance  of  the  defendant's  bankruptcy 
and  certificate  (the  certificate  nav- 
ing  be^n  obtained  since  the  term) 
is  admissible.    fVhitmorev.  Bantock^ 

122 

PLEADING. 

See  Bills  of  Exchange,  13.  In- 
dictment. Libel,  6.  Seamen's 
Wages,  4-. 

1.  The  non -joinder  of  a  secret  part- 
ner cannot  be  pleaded  in  abate- 
ment.    Mullett  V.  Hook,  88 

2.  In  assumpsit  against  several  de- 
fendants, as  executors,  with  plea 
of  ne  unques  executors,  the  plaintiff 
may  have  a  verdict  against  the  real 
executor  on  the  counts  laying  the 


promises  by  the  testator,  and  the 
other  defendants  must  be  di9> 
charged.  Gr^hs  y»  Frankiin^ 

F&gel46 

3.  The  defendants  received  money  to 
the  use  of  A.  and  £.,  assignees  of 
a  bankrupt.  B,  is  afterwards  re- 
moved, and  A.  becomes  the  sole 
assignee,  the  money  still  remaining 
in  the  hands  of  the  defendants. 
He  may  well  declare  as  for  money 
had  and  received  to  his  own  use  as 
assignee,  without  mentioning  B, 
at  all.     Stetoart  v.  Lee^  158 

4.  In  an  action  for  an  escape,  if  the 
defendant  plead  that  it  was  by 
fraud  and  covin  of  a  person,  unto 
whom  and  to  whose  use  and  benefit 
the  judgment  was  assigned,  this  is 
sufficiently  proved  by  showing  that 
the  judgment  was  assigned  to  the 
use  and  benefit  of  that  person^  though 
the  assignment  was  m  form  made 
to  another.    Hiscocks  v.  Jones,  269 

5.  On  a  plea  by  several  executors 
that  they  have  fully  administered, 
if  some  are  shown  to  have  assets  in 
their  hands,  and  the  others  not, 
the  latter  are  entitled  to  a  verdict. 
Parsons  v.  Hancock,  330 

6.  In  an  action  of  trespass  for  remov- 
ing boards,  on  a  plea  of  justification 
that  they  obstructed  an  ancient 
window  through  which  the  light 
ought  to  pass,  it  is  sufficient  to 
show  that  the  window  was  one 
through  which  the  light  ought  to  be 
allowed  to  pass,  though  the  win- 
dow is  proved  to  have  been  erected 
within  living  memory.  Penwarden 
V.  Ching,  400 

7.  The  plaintiffs  slept  at  different 
houses,  away  from  their  places  of 
business,  but  a  servant  slept  on  the 
premises  of  the  latter.  Semb.  that 
the  place  of  business  may  properly 
be  described  in  the  declaration  as 
a  dwelling-house  of  the  plaintifis. 
Johnson  v.  Lord^  444 
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8.  A  replication  to  a  plea  of  dis- 
charge under  the  insolvent  act, 
'<  that  the  defendant  was  not  duly 
discharged/*  puts  the  discharge 
only  in  issue:  the  petition  there- 
fore need  not  be  given  in  evidence. 
Andrew  v.  Pledgery  Page  508 

PLEDGE- 

1.  If  A.y  holding  B.'s  goods  with  a 
lien  on  them  against  B,y  transfer 
them  to  C,  C.  cannot  hold  them 
against  B.  to  the  extent  of  ^.'s 
lien  under  the  fifth  section  of  the 
6  G.  4.  c.  94.»  unless  the  transfer 
be  expressly  made  as  a  pledge. 
Thompson  v.  Farmery  4-8 

2.  East   India  Company's  warrants 


them,  it  is  in  the  discretion  of  the 
judge  to  allow  the  plaintiff's  coun- 
sel to  replv.     Crerar  v.  Sodoy 

Page  85 

3.  If  a  defendant  prove  payment  to 
a  plaintiff,  by  showing  the  parti- 
culars of  demand,  delivered  under 
a  judge's  order,  in  which  the  plain- 
tiff has  creditedthe defendant, this 
is  the  evidence  of  the  defendant, 
and  entitles  the  plaintiff  to  reply. 
Rymer  v.  Cooky  86.  «. 

4*.  The  counsel  for  the  plaintiff  has  a 
right  on  the  cause  being  called  on 
to  have  a  witness  called  on  his 
subpcena  without  swearing  the  jury. 
Hopper  V.  Smithy  11 5 

5.  In  an  action,  which  had  been  set 


down  for  trial  in  the  term  as  unde- 
are  not  negotiable  instruments  ^'v  fended,  and  postponed  on  the  con- 
within  the  6  G.  4.  c.  94.  s>  2.;  as***^;  dition  of  giving  judgment  of  the 
they  pass  by  delivery,  and  not  by    "^  term,  a  plea  puis  darrein  continue 


indorsement.     Taylor  v.  Truemany 

453 
3.  When  defendants,  receiving  a 
pledge  from  a  factor  for  an  ante- 
cedent debt,  sell  it,  they  cannot, 
under  6  G.  4.  c  94.  s-  3.,  hold  the 
proceeds  against  the  real  owner, 
but  are  liable  to  him  in  trover: 
but  in  estimating  the  damages 
they  are  entitled  to  credit  for  the 
balance,  if  any,  due  from  the 
owner  to  the  factor.  Ibid, 

PRACTICE. 
See  Notice  of  Action. 

1.  The  counsel  in  a  cause  have  no 
right  to  object  in  favour  of  a  wit- 
ness that  the  answer  to  a  particular 
question  would  render  him  liable 
to  punishment  or  forfeiture ;  such 
objection  belongs  to  the  witness 
only.     Thomas  v.  Netoton,     48.  w. 

2.  Where  the  counsel  for  the  de- 
fendant opens  facts  to  the  jury, 
and  calls  no  witnesses  to  prove 


ance  of  the  defendant's  bankruptcy 
and  certificate  (the  certificate  hav- 
"in^  been  obtained  since  the  term) 
is  admissible.  Whitmore  v.  Ban-' 
tocky  122 

6.  In  an  action  to  recover  the  deposit 
on  the  purchase  of  an  estate  on  the 
ground  of  a  defect  in  the  vendor's 
title,  specified  on  rescinding  the 
contract,  no  objection^  can  be  in- 
sisted on  at  the  trial  which  was 
not  stated  as  a  reason  for  refusing 
to  complete  the  contract,  if  it  be 
of  such  a  nature  that  it  might,  if 
then  stated,  have  been  removed. 
Todd  V.  Hoggarty  128 

7.  In  ejectment,  where  each  party 
claimed  as  heir  at  law,  and  the 
real  question  was  as  to  the  legiti- 
macy of  the  defendant,  who  was 
clearly  heir,  if  legitimate  ;  he  pro- 
posed to  admit  that,  unless  he  were 
legitimate,  the  lessor  of  the  plain- 
tiff was  the  heir  at  law  :  Held,  that 
this  admission  did  not  give  him  the 
right  of  beginning.  Doe  d.  War^ 
ten  v.  Brayy  166 
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8.  The  bail  to  the  sheriff  cannot 
put  in  bail  to  the  action  before 
the  return  of  the  process,  without 
the  consent  of  the  defendant. 
Biri  V.  Roberts f  Page  177 
S.  P.  Rex  V.  HugheSy  178.  w. 

9.  The  judge  at  Nisi  Prius  cannot 
certify  under  the  statute  5  G.  4. 
c.  106.  S.21.  (Welsh  Judicature 
Act),  unless  there  be  proof  that 

.  the  defendant  was  in  Wales  at  the 
time  of  the  service  of  the  process. 
Jones  V.  Kenrick,  179 

10.  Where  a  party  tendered  evi- 
dence prima  Jade  admissible: 
Held,  tliat  the  other  party  ought 
not  to  be  allowed  to  interpose  with 
evidence  for  the  purpose  of  ex- 
cluding it ;  but  that  it  should  b^ 
received,  and  expunged  if  aft< 
wards  shown  not  to  be  proper] 
receivable.  Jones  v.  Fortj 
Rex  V.  Wakefield,  1 97.  w. 

11.  The  time  at  which  the  acquittal 
of  one  defendant  may  be  takenis 
in  the  discretion  of  the  judge,  and 
may  be  before  the  examination  of 
the  witnesses  for  the  other  de- 
fendants.    Carpenter  v.  Jones j 

198.71. 

\2m  An  action  to  recover  the  deposit 
on  a  bet  on' a  wrestling  matcb- 
ought  not  to  be  tried,  though  the 
match  had  gone  off,  and  the  de- 
fendant, a  stakeholder,  had  pro- 
mised to  repay  the  money.  Ken- 
nedy  v.  Gad^  225 

IS.  The  plaintiff  in  ejectment  is 
bound  to  produce  the  rule  to  con- 
fess lease,  entry,  and  ouster,  as 
part  of  his  case.  Doe  d,  Lamble 
V.  Lamble,  237 

14>.  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of 
exchange,  the  defendant  may  show 
that  the  bill  was  originally  given 
without  consideration,  though  he 
has  given  no  notice  of  disputing  the 
consideration.  Mann  v.  Lent,  240 

\5-  On  a  plea  in  abatementi  to  an 


action  on  bills  of  exchange,  of  the 
non-joinder  of  a  joint  contractor, 
the  defendant  is  entitled  to  begin. 
Fowler  v.  Coster,  Page  241 

16.  In  an  action  for  a  libel,  when  a 
justification  without  the  general 
issue  is  pleaded,  the  defendant  is 
entitled  to  begin.  Cooper  y,Wa1dey, 

24« 

17.  In  trespass  for  entering  plaintiffs 
dwelling-house  and  taking  his 
goods,  on  a  plea  justifying  the 
trespass  by  proceedings  under  a 
commission  of  bankruptcy,  and  re- 
plication taking  issue  on  the  act  of 
bankruptcy,  the  defendant  is  enti- 
tled to  begin.    Cotton  t.  James, 

273 

18.  The  bail  for  the  defendant  may 
be  made  a  competent  witness  for 
him,  by  the  defendant's  depositing 
at  the  trial,  in  the  hands  of  the 
officer  of  the  court,  a  sum  equal 
to  the  sum  sworn  to,  and  the  costs 
of  the  action,  and  the  judge's 
making  an  order  thereupon  to 
strike  the  name  of  the  bail^off  the 
bail-piece.    BaUlie  v.  Hole,      289 

19*  An  order  was  obtained  for  deli- 
very of  particulars  of  set-off  within  a 
fortnight :  they  were  not  delivered 
for  five  weeks  ;  but  after  the  deli- 
very an  order  was  made,  by  con- 
sent, for  the  amendment  of  the 
declaration.  This  is  a  waiver  of 
the  irregularity  in  the  delivery  of 
the  particulars.  WaUis  v.  Ander- 
son, 291 

20.  A  declaration  consisted  of  one 
special  and  several  general  counts. 
To  the  special  count  there  were 
several  special  pleas ;  to  the  ge- 
neral count  the  general  issue. 
The  plaintiff  entered  a  nolle  pro- 
sequi on  the  special  count,  and 
joined  issue  on  the  others :  Held, 
that  he  was  entitled  to  recover  on 
the  general  counts,  though  the 
matters  proved  might  have  been 
given  in  evidence  on  the  special 
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count  and  the  pleas  to  it.    Hai/" 
toard  V.  Kain,  Page  311 

21.  In  ejectment  where  defendants 
defend  in  the  same  right,  but  by 
different  counsel,  only  one  counsel 
can  address  the  jury.  They  may 
adduce  separate  evidence.  Doe 
d.  Hogg  V.  Tinddy  314 

22.  In  an  action  on  a  promissory  note, 
and  also  for  goods  sold  and  deli- 
vered, if  the  plaintiff  prove  the 
delivery  of  the  goods  before  the 
note  was  given,  and  do  not  show 
the  consideration  of  the  note  to 
have  been  distinct  from  them,  the 
defendant  most  have  a  verdict  on 
one  of  the  counts:  Uie  plaintiff 
cannot  take  a  verdict  on  one,  and 
have  the  jury  discharged  from 
giving  a  verdict  on  the  other. 
Mutrie  v.  Harru^  322 

23.  Where  a  witness  remains  in  court 
after  an  order  for  the  witnesses  to 
withdraw,  the  judge  may  still  allow 
him  to  be  examined,  subject  to 
observation  on  his  conduct  in  dis- 
obeying the  order.     Rex  v.  CoHey^ 

329 
24*.  In  assumpsUyyfhexe  one  defendant 
pleads  a  plea  operating  only  in  his 
personal  discharge,  a  verdict  may 
be  taken  for  him  on  that  plea,  and 
he  may  then  be  examined  as  a  wit- 
ness for  his  co-defendants.  Bate 
V.  RusseUy  332 

25.  It  is  not  sufficient  ground  for  the 
postponement  of  a  trial,  that  a  wit- 
ness, rendered  incompetent  by 
bankruptcy,  has  had  his  certificate 
allowed  by  a  number  o^  his  credi- 
tors sufficient  to  enable  him  to  be 
discharged  on  a  particular  future 
day ;  and  that  he  is  not  in  expect- 
ation of  any  opposition  to  its  al- 
lowance by  the  Lord  Chancellor. 
Tennant  v.  Strachan,  377 

26.  In  trover,  where  two  defendants 
defend  by  the  same  attorney  and 
in  tlie  same  interesti  but  one  ap- 


pears by  counsel,  and  the  other  in 
person,  the  counsel  only  is  entitled 
to  address  the  jury ;  but  both  he 
and  the  defendant  appearing  in 
person  may  cross-examine  the  wit- 
nesses. Perringy.  Tucker ^  Page  391 

27.  When  the  Attorney-General  or 
King's  counsel  appears  officially  as 
such  to  conduct  a  prosecution  on 
an  indictment  for  misdemeanor,  he 
is  entitled  to  reply  though  the  de* 
fendant  calls  no  witnesses.  Rex  v. 
Marsden,  439 
See  Rex  v.  Bell,                   440.  n. 

28.  In  an  action  against  excise  offi- 
cers for  a  seizure,  the  notice  of 
action  must  be  proved  in  the  first 
instance  before  any  other  evidence 
is  given.    Johnson  v.  Lord^      444 

0i,  In  order  to  discredit  a  witness  by 
*  proof  of  a  contradictory  statementt 
It  is  not  enough  to  ask  him  gene- 
rally whether  he  has  ever  made 
such  a  statement?  but  particulars 
inust  be  specified  to  him.  Angus 
V.  Smith,  473 

30.  In  replevin,  if  there  be  any  affirm- 
ative issue  on  the  plaintiff,  he 
is  entitled  to  begin.  Curtis  v. 
Wheeler,  493 

31.  A  person  bringing  papers  under 
a  subpoena  duces  tecum,  may  be 
compelled  to  produce  them  with- 
out being  sworn.    Davis  v.  Dale^ 

514 
S.  P.  Rex  V.  Murlis  515.  «. 

32.  Proof  of  a  conversation  with  the 
defendant  in  the  cause,  referring 
to  the  matters  involved  in  it, 
taking  place  afler  the  writ  is  sued 
out,  will  satisfy  an  undertaking  to 
give  material  evidence  in  the 
county  where  the  conversation 
took  place.  Gosling  v.  Bimie,  531 

33.  In  ejectment  by  the  heir  at  law, 
the  defendant  is    not  entitled  to 

■  begin  by  admitting  the  heirship 
and  seism  of  the  ancestor  unless 
defeated  by  a  conveyance  made 

Q  Q 
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by  the  ancestor  under  which  the 
defendant  claims.  To  entitle  the 
defendants  to  begin,  the  plaintiff's 
whole  prima  Jade  case  must  be 
admitted.  Doed.  Tucker  y.  Tucker ^ 


Page  536 


PRIMAGE. 

!•  In  cases  where  primage  is  payable 
by  the  consignee  of  the  cargo  to 
the  master  of  a  ship,  the  master 
may  maintain  an  action  for  it, 
though  the  freight  has  been  separ- 
ately adjusted.    Best  v.  Saunders^ 

208 

2.  Where  the  bill  of  lading  expressed 
that  the  goods  were  to  be  delivered 
to  the  consignee,  ''  he  paying 
freight  for  the  same  as  per  charter- 
party,  with  primage  and  average 
accustomed  : "  Held,  that  the  mas- 
ter was  entitled  to  receive  primage 
from  the  consignee :  although  the 
contract  between  the  ship-owner 
and  the  agents  of  the  consignee 

i there  being  no  charter-party)  was 
or  5/.  per  ton  freight,  and  aid  not 
notice  primage ;  and  although  the 
master  contracted  with  the  ship- 
owner to  receive  a  sum  certain  '*  in 
lieu  of  all  cabin  and  other  allow- 
ances, to  commence  from  the  day 
of  victualling  the  ship,  and  for 
which  he  is  to  mess  the  officers." 

Ibid. 


PRINCIPAL  AND  AGENT. 

1.  The  clerk  to  a  body  of  trustees, 
who  executes  his  office  entirely  by 
a  deputy  appointed  by  himself,  is 
not  responsible  in  damages  for 
losses  occasioned  by  the  negli- 
gence or  malversation  of  his  de* 
puty,  if  they  were  of  such  a  nature 
that  they  only  became  prejudicial 
to  the  trustees  through  negligence 


on  their  own  part.     Whitmore  v. 
Wilks,  Page  214 

2.  Nor  for  money  belonging  to  the 
trustees,  and  actually  received  by 
the  deputy;  but  which  only  capae 
into  his  hands  by  reason  of  an  ir- 
regular act  of  the  trustees,  which 
the  deputy  had  prevailed  upon 
them  to  commit.  Ibid. 

3.  But  he  is  answerable  for  sums  of 
money  which  the  trustees  had 
ordered  him  to  receive,  although 
not  in  his  capacity  of  clerk,  if 
those  sums  be  actually  paid  to  the 
deputy  at  the  office,  although  the 
deputy  had  no  particular  authority 
to  receive  them  ;  if  the  clerk  had 
at  the  time  reasonable  ground  to 
believe  that  the  payment  would 
actually  be  made  to  the  deputy  at 
the  office.  Ibid. 

i.  The  fraudulent  delivery  of  goods 
by  an  agent  carrying  on  the  busi- 
ness, is  no  act  of  bankruptcy  in 
the  principal.     Cotton  v.  Jamesy 

PROTEST. 
See  Bills  of  Exchange,  18,  19. 

PROVISO. 
See  Construction  of  Deeds. 

RESPONDENTIA. 

The  statute  6  G.  1.  c.  18.  s.  12.  did 
not  extend  to  prevent  partners 
from  lending  money  on  respondent 
tia.     Gore  v.  Wt/nne,  39S 

REVERSIONER. 

1.  A  reversioner  may  maintain  an 
action  for  a  nuisance,  which  pro- 
duces no  present  injury  to  his 
reversion  beyond  that  to  the  right, 
and  may  be  removed  before  the 
reversion  comes  into  possession. 
Shadxjodl  v.  HutchinsoHy  350 
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2.  In  case  by  a  reversioner  for  an 
•    injury  to  the  reversion,  it  is  no 

answer  that  the  injury  complained 
of  was  caused  by  the  wrongful  act 
of  the  tenant,  for  which  he  might 
be  liable  to  an  action.  Lord  Egre- 
mont  V.  Pulham^  Page  404 

3.  A  tenant  from  year  to  year,  under 
letting  from  year  to  year,  has  a 
reversion  which  entitles  him  to 
distrain.     Curtis  v.  Wheeler^     493 

SEAMEN'S  WAGES. 

See  Money  had  and  received,  1. 

!•  In  an  action  for  seamen's  wages, 
brought  on  an  agreement,  contain- 
ing a  clause  of  forfeiture  if  they 
should  disobey  orders  or  neglect 
to  do  their  duty:  Held,  that  if  such 
disobedience  or  neglect  was  the 
consequence  of  previous  misconduct 
of  the  owners  or  captain,  the  sea- 
men were  still  entitled  to  recover. 
Train  v.  Bennett^  82 

2*  A  sailor  serving  under  articles 
providing  for  a  forfeiture  of  his 
wages  in  case  of  breach  of  any  of 
his  engagements,  among  which  is 
that  of  serving  faithfully  during  the 
voyage,  can  recover  nothing,  if  he 
is  le^  ashore  in  the  course  of  it 
owing  to  his  own  fault  in  being 
absent,  though  he  had  no  intention 
of  deserting.    Sherman  v.  Bennett, 

489 

3.  He  is  lefl  on  shore  by  his  own 
fault,  if  he  is  so  in  consequence  of 
going  away,  after  being  forbidden 
by  the  captain,  though  he  subse- 
quently obtains  the  leave  of  an 
inferior  officer.  Ibid. 

4.  This  defence  may  be  proved  on  a 
plea  of  nil  debet.  Ibid. 

SEDUCTION. 
In  an  action  by  a  father  for  seduc- 


tion, it  is  not  necessary  to  show 
any  acts  of  service  done  by  the 
daughter ;  it  is  enough  that  she 
lived  in  the  father's  family,  under 
such  circumstances  that  he  had  a 
right  to  her  services.  Maunder  y. 
Venn,  Page  323 

SEWER'S  RATE. 

A  precept  to  the  sheriff,  under  23  H.  8. 
c.  5.  s.  3^  to  summon  a  jury,  must 
direct  him  to  summon  dejcorpore 
comitatus  :  a  direction  to  summon 
from  a  particular  district  within 
the  county  is  bad.  BirkeU  v. 
Crazier  y  119 

SHERIFF. 

1.  The  new  sheriff  is  not  answerable 
for  the  escape  of  a  debtor  taken  in 
execution  in  the  time  of  his  prede- 
cessor, and  not  delivered  over  to 
him  by  indenture.  Davidson  v. 
Seymour,  34 

2.  Trespass  will  not  lie  against  the 
sheriff  for  the  act  of  his  bailiff  in 
taking  the  goods  of  A.  under  a 
warrant  from  tlie  sheriff  against  the 
goods  o£  B.  in  execution  of  a  judg- 
ment of  the  county  court :  the 
sheriff  is  a  constituent  part  of  that 
court.     Tinsley  v.  Nassau,         52 

SLANDER. 

See  Libel. 

1.  In  actions  for  words,  not  action- 
able in  themselves,  evidence  of 
their  truth  may  be  given  under  the 
general  issue,  to  disprove  malice. 
Watson  V.  Reynolds^  1 

2.  The  attorney  of  a  party  claiming 
title  to  premises  put  up  for  sale,  is 
not  liable  to  an  action  for  slander  of 
title,  if  he  bonajide^  though  without 
authority,  makes  such  objections 
to  the  seller's  title,  as  his  principal 

Q  Q  ^ 


578 


INDEX. 


would  have  been    authorised    in 
making.  Page  1 

STAMP. 

1.  In  an  action  for  rent  of  land  ver- 
bally let  on  the  same  terms  as  the 
former  tenant's  lease,  such  lease 
must  be  produced  properly  stamps 
ed.     Turner  v.  Power ,  131 

2.  A  bond  conditioned  for  the  due 
discharge  by  A.  M.  of  the  duties  of 
clerk, provided  that  such  discharge 
should  be  ascertained  by  the  in- 
spection of  A.  M,*B  accounts  by 
</.  S»  /  and  that  the  amount  so  as- 
certained should  be  liquidated  da- 
mages. A  paper  by  which  J.  S> 
has  ascertained  sucii  amount  re- 

3uires  to  be  stamped  as  an  award. 
ebb  V.  M^Kiemant  840 

8.  An  agreement  to  supply  a  house 
and  buildings  with  water  by  means 
of  pipes  to  be  laid  in  a  certain 
manner  and  to  a  certain  height,  is  an 
agreement  relating  to  the  sale  of 
goods,  and  need  sot  be  stamped. 
West  Middlesex  Water  Works' Com- 
pany  v.  Sutverkroppf  408 

STATUTES,   PUBLIC  AND 
PRIVATE. 

1.  An  act  of  parliament,  private  in  its 
nature,  is  not  made  admissible  in 
evidence  against  strangers,  bv  a 
clause  declaring  **  that  it  shall  be 
deemed  and  taken  to  be  a  public 
act|  and  shall  be  judiciously  taken 
notice  of  without  being  specially 
pleaded."     Brett  v.  Bealesy       421 

2*  A  canal  act  is  not  rendered  a  pub- 
lic act  by  containing  provisions 
empowering  the  company  to  regu- 
late and  take  tonnage  rates  and  tolls 
from  persons  using  the  canal.  Ibid* 

STATUTES. 
14  &  15  H.  8.  c.  5.  (appointing  and 


regulating  the   College  of  Physi- 
cians) is  a  public  act,       Page  191 
23  H.  8.  c.  5.  §  3.  (Sewer's  Rate),  119 
SJac.l.  C.7.  §1.  (Attorney's  Bilb), 

529 
2W.&M.  scss.  I.e.  5.  (Distress),  172 

8  &  4  ^.  c.  9.  (Promissory  Notes),  66 
6  0. 1.  c.  18.  (Partners,  Respondentia)^ 

393 

9  6. 1.  c.  22.  (Remedy  against  the 
Hundred),  185 

4  G.  2.*  c.  28.  §  2.  (Landlord  and 
Tenant),  77 

5  G.  2.  c.  30.  (Bankruptcy),  357 
11  G.  2.  c.  19.  (Fraudulent  Removal 

to  avoid  Distress),  175.  533 

14  G.  3.  c.  78.  (Party  Walls),         71 
42  G.  3.  c.  93.  §  1 .  (Auctions),      126 

46  G.  3.  c.  135.  (Bankrupt),  141 

47  G.  3.  sess.  2.  c.  68.  (London  Coal 
Act),  374 

49  G.  3.  c.  12.  (Bankrupt),  27 

52  G.  3.  c.  63.  ( Embezzlement),    21 
52  G.  3.  c.  141.  (Cambridge  Naviga- 
tion), 421 

54  G.  3.  c.  170.  (Parishioners  Wit- 
nesses), 401 ,  402.  n. 

55  G.  3.  c.  194.  (Apothecary),     255 
58  G.  3.    c.  93.    (Notes  and    Bills, 

Usury),  80 

1  G.4.  c.56.  §  3.  (Wilful  Trespass), 

54 
3  G.  4.  c.  39.  §  2.  Warrants  of  Attor- 
ney), 8 
3  G.  4.  c.  55.  §  16.  (London  Police 
Act),                                             37 

5  G.  4.  c.  106.  (Welsh  Judicature), 

179 

6  G.  4.  c.  16.  (Bankruptcy),  8. 24.  127- 
137. 196.  251.  277.  303.  357.  370. 
459.  465.  486.  497.  503.  522. 

6  G.  4.  c.  94.  (Factors,  Pledge),  48. 

453 

6  G.  4.  c.  108.  (Smuggling),  163 

7  G.  4.  c.  17.  (Insolvent  Debtors),  202. 

508 
7  &  8.  G.  4.  c.  29.  (Larceny),         341 
7  &  8  G.  4.  c.  42.  (Joint  Stock  Com- 
pany), 151 
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7  &  8  G.  4.  c  5S.  (Excise,  Notice  of 
Action),  Page  444? 

9  G.  4.  c.  14.  (Limitation  of  Action), 

297.306.411 
9  G.  4.  c.  15.  (Amendment  of  Vari- 
ances), 253.  359 

STET  PROCESSUS. 
See  Malicious  Arrest. 

SURETY. 
See  Damages,  6. 

1.  A  surety  who  defends  an  action 
brought  for  money  deficient  in  the 
accounts  of  his  principal,  cannot 
claim  contribution  from  his  co- 
surety for  the  costs  of  the  action, 
unless  authorised  by  him  to  defend. 
Knight  V.  Hughes,  247 

2.  The  surety  is  bound  to  appl^ 
money  recovered  from  the  princi- 
pal to  the  damages.  Ibid. 

3.  A  person  indemnified  cannot 
charge  the  person  indemnifying 
with  the  costs  of  defending  an  ac- 
tion for  a  debt  thereby  due,  unless 
authorised  by  him  to  defend.  Gil' 
lett  V.  Ripjwn,  406 

TENDER. 

A  tender  to  a  person  in  the  office  of 
the  plainti£r*s  attorney^  who*is  re- 
ferred to  on  the  subject  by  a  clerk 
in  the  o£Bce,and  refuses  the  tender 
as  being  of  an  insufficient  sum, 
is  a  good  tender,  without  showing 
who  that  person  was.  IVilmott  v. 
Smithy  238 

TOLLS. 

See  Evidence,  50,  51,  52. 

1.  It  is  not  a  sufficient  consideration 
for  a  toll  thorough  claimed  for  pass- 
ing on  all  roads  within  a  town,  that 
the  party  claiming  it  has  repaired 


one  road,  a  wharf,  and  a  bridge* 
Brett  V.  Beales,  Page  426 

2.  Where  the  king,  before  the  time 
of  legal  memory,  was  entitled  to 
the  soil  of  the  town  of  C  and  to 
toll  traverse  within  it,  and  afler- 
wards  granted  to  the  burgesses  of 
the  town  **  the  town  of  C.  with  all 
its  appurtenances;"  these  words  are 
sufficient  to  pass  the  toll.         I6id» 

TREE. 

If  a  tree  grows  near  the  confines  of 
the  land  of  two  parties,  so  that  the 
roots  extend  into  the  soil  of  each, 
the  property  in  the  tree  belongs  to 
the  owner  of  that  land  in  which 
the  tree  was  first  sown  or  planted. 
Holder  y.  Coates,  112 

TRESPASS. 
See  Practice. 

1.  Trespass  will  not  lie  against  the 
sheriflF  for  the  act  of  his  bailiff  in 
taking  the  goods  of  ^.,  under  a 
warrant  from  the  sheriff  against  the 
goods  o£B,  in  execution  of  a  judg- 
ment of  the  county  court.  Tinsley 
V.  Nassau f  52 

2.  A  wilful  trespass  on  another  per- 
son's property,  without  doing  any 
real  damage,  in  not  sufficient  to 
justify  the  apprehension  of  the  par- 
ties, under  1  G.  4.  c.  5Q»  s*  3.  But' 
ler  V.  Turlei/9  54 

3.  A  stack  of  chimneys  belonging  to 
a  house  close  to  a  highway,  which 
by  reason  of  a  fire  were  in  imme- 
diate danger  of  falling  on  the  high- 
way, were  thrown  down  by  some 
firemen :  Held,  that  they  were 
justified  in  so  doing,  and  were  not 
answerable  for  damages  unavoid- 
ably done  to  an  adjoining  house  of 
a  third  person.     Detoey  v.  White, 

56 
4«  The  commander   of  an   English 
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merchant  ship,  lying  in  a  port  of  a 
foreign  state,  sent  a  seaman,  who 
had  committed  mutiny  on  board 
the  ship,  ashore  in  custody  of  the 
soldiers  of  the  port,  and  procured 
him  to  be  flogged  and  imprisoned 
by  the  local  authorities:  Held,  that 
the  captain  was  answerable  in  tres- 
pass for  what  was  done  on  shore, 
he  having  taken  an  active  part 
in  instigating  and  promoting  the 
proceedings.     Aitken   v.  Bedvoell, 

Page  68 

5»  The  owner  of  goods  may  retake 
them  by  force  from  a  person  wrong- 
fully refusing  to  deliver  them  up. 
R.  V.  Milton,  107 

6-  The  person  giving  another  in 
charge  for  a  felony,  and  assisting 
a  constable  in  the  arrest,  is  not 
entitled  to  an  acquittal  on  the 
general  issue  in  trespass  brought 
against  him  together  with  the  con- 

.  stable.     Hough  v.  Marchanty   510 

TROVER. 
See  Bankrupt,  26.  32.    Pledge.  3. 

1.  Bills  of  exchange  were  deposited 
with  bankers  before  their  bank- 
ruptcy, and  handed  over  by  them 
on  the  day  of  their  bankruptcy  to 
A.  B.y  who  received  the  proceeds 
of  some  of  them,  and  handed  over 
those  monies  and  the  remaining 
bills  to  the  assignees  as  soon  as 
they  were  appointed :  Held,  that 
the  assignees  .were  not  liable  in 
trover  for  the  bills  of  which  A,  B, 
received  the  proceeds.  Tennant 
V.  Strachan,  877 

2.  Demand  of  the  bills  having  been 
made  on  A,  B,,  but  the  assignees 
having  received  the  proceeds  of 
some  of  them  before  any  demand 
was  made  on  themselves :  Held, 
that  they  were  nevertheless  liable 
ID  trover  for  those   so  received. 

Ibid. 


3*  In  trover,  where  two  defendants 
defend  by  the  same  attorney  and 
in  the  same  interest,  but  one  ap- 
pears by  counsel,  and  the  other  in 
person,  the  counsel  only  is  entitled 
to  address  the  jury :  but  both  he 
and  the  defendant  appearing  in 
person  may  cross-examine  the 
witnesses.       Perring    v.     Tucker, 

Page  391 

4.  Assignees  of  a  bankrupt  cannot 
recover  in  trover  goods  delivered 
upon  a  transaction  which  the  bank- 
rupt himself  could  not  impeach,  un- 
less the  delivery  is  subsequent  to 
an  act  of  bankruptcy  taking  place 
a/ler  the  petitioning  creditors  debt 
has  accrued.   Ward  v.  Clarke,   497 

TRUSTEES. 

1.  Assignees  of  all  a  debtor's  pro- 
perty in  trust  for  the  creditors 
are  not  bound  to  accept  a  lease  of 
which  they  were  ignorant,  when 
they  executed  the  assignment,  and 
which  they  think  likely  to  be  in- 
jurious to  the  creditors.  Carter 
V.  JVame,  4-79 

2.  They  may  put  up  such  a  lease  for 
sale,  to  try  whether  it  can  be  made 
beneficial,  without  rendering  them- 
selves chargeable  as  assignees  of 
the  lease.  Ibid, 

3.  But  if  they  treat  the  estate  as 
their  own,  and  do  any  thing  with 
it  injurious  to  the  landlord,  they 
are  chargeable  as  assignees  of  the 
lease.  Ibid. 

USE  AND  OCCUPATION. 

See  Landlord  and  Tenant,  1. 

USURY. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  8. 

1.  It  is  usurious  for  the  discounter 
of  a  bill  to  engage  with  the  holder 
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that  he  shall  pay  to  the 'agent  pro- 
curing the  discount  a  premium, 
though  he  himself  retain  only  the 
legal  discount.  Meagoe  v.  Sini' 
mons,  Page  121 

2.  A  pawnbroker  received  a  parcel 
of  goods  on  one  day,  and  on  that 
and  several  subsequent  he  ad- 
vanced sums  of  money,  each  not 
exceeding  10/.«  on  different  parts 
of  the  parcel,  and  received  pawn- 
brokers' interest  of  three-pence  in 
the  pound  per  month  on  those 
sums :  Held,  that  it  was  a  ques- 
tion for  the  jury  whether  this  really 
were  one  transaction,  and  a  mere 
contrivance  for  obtaining  the 
higher  interest  on  the  whole  sum, 
in  which  case  it  is  void ;  or  whe- 
ther the  advances  were  really  dis- 
tinct.    Covoie  v.  Harris i  141 

3.  An  agreement  on  a  loan,  to  rein- 
vest the  money  in  stock  at  a  fixed 
price,  or  to  pay  it  in  money  on 
receiving  six  months*  notice  from 
the  lender,  gives  the  option  of  re- 
ceiving stock  or  money  to  the 
lender,  and  is  therefore  usurious. 
Chippindale  V,  Thurston,  411 

4.  A  contract  on  a  loan  of  money  to 
add  the  interest  to  the  principal  at 
the  end  of  each  year,  and  pay 
interest  on  the  whole  sum  as  prin- 
cipal, is  valid  in  law,  and  may  be 
inferred  from  accounts  stated  by 
the  debtor  on  that  footing.  Nevoall 
v.  JoneSy  449 


VARIANCE. 

1.  In  a  deed,  one  of  the  parties  was 
named  J,  C  in  the  description  of 
the  parties,  and  once  afterwards: 
in  two  other  passages  of  the  deed 
he  was  named  G.  C./  and  he  ex- 
ecuted it  by  the  name  of  G.  C. 
The  declaration  stated  the  deed 
to  be  made  by  J.  C:  Held  a  va- 


riance.     Mayelstone  v.  Lord  PaU 

merstoHt  ^age  6 

2.  In  an  indictment  for  perjury, 
alleged  to  have  been  committed 
on  the  trial  of  a  cause  before  one 
of  the  judges  of  the  Court  of  King's 
Bench,  without  proui  patet  per  re- 
corduniy  it  is  no  variance  that  the 
postea  alleges  the  trial  to  have 
taken  place  before  the  Lord  Chief 
Justice,  the  cause  having  in  fact 
been  tried  before  the  judge  spe- 
cified.    R.  v.  Coppard,  118 

3.  In  an  action  on  a  promissory  note, 
alleged  to  have  been  made  by  the 
defendant,  '*  his  own  proper  hand 
being  thereunto  subscribed,"  if  it 
appear  that  the  defendant's  name 
was  written  by  another  person, 
with  his  authority,  it  is  sufficient ; 
the  allegation  of  the  defendant's 
hand-writing  may  be  rejected  as 
surplusage.     Booth  v.  Grove,  182 

4.  In  an  action  for  a  malicious  arrest, 
the  allegation  that  the  defendants 
"  did  not  prosecute  the  suit  com- 
plained of,  but  therein  made  de- 
fault, and  their  pledges  were  in 
mercy,  &c.,"  is  not  supported  by 
proof  of  a  discontinuance.  IVebb 
v.  Hill,  253 

5*  Such  an  error  in  the  record  can- 
not be  amended  at  NisiPrius  under 
9  G.  4.  c,  15.,  not  being  a  mere 
mistake  in  setting  out  a  written 
instrument,  but  an  allegation  of 
something  totally  different  from 
the  proof.  Ibid, 

6*  Where  a  judgment  is  stated  in  the 
record  to  be  obtained  in  one  court, 
and  appears,  by  the  production  of 
an  examined  copy,  to  have  been 
obtained  in  another,  the  judge  at 
Nisi  Prius  may  order  the  record 
to  be  amended,  under  the  9  G.  4. 
c.  15.     Briant  v.  Eicke,  359 


582 


INDEX. 


WAGER. 

An  action  to  recover  the  deposit 
on  a  bet  on  a  wrestling  match 
ought  not  to  be  tried,  though  the 
match  had  gone  off,  and  the  de- 
fendant, a  stake-holder,  had  pro- 
mised to  repay  the  money.  Ken' 
nedy  v.  Gady  Page  225 

WAGES. 

See  Seamen's  Wages. 

WARRANTS  OF  ATTORNEY. 

1.  The  statute  3  G.  4.  c.  39.  s.  2.  (as 
to  the  filing  warrants  of  attorney 
to  render  the  judgments  entered 
on  them  effectual  against  subse- 
quent commissions  of  bankruptcy ) 
is  not  repealed  by  the  statute  6  G.  4*. 
c.  16.  «.  81.      Wilson  v.  IVhitaker, 

8 

2*  QuarCy  whether  the  stat.  3  G.  4. 
c.  39.  «.  2.  extends  to  cases  where 
there  has  been  no  act  of  bank- 
ruptcy at  the  time  of  giving  the 
warrant  of  attorney  ?  Ibid, 

WELSH  JUDICATURE, 
See  Practice,  9. 

WHALE-FISHERY. 

1.  By  the  custom  of  the  Greenland 
whale-fishery,  the  first  striker  is 
entitled  to  the  fish,  though  his 
harpoon  be  detached  from  the  line 
when  the  second  striker  strikg^  if 
the  fish  be  so  entangled  in  hil  nne 
that  he  might  probably  have  se- 
cured her  without  the  interference 
of  the  second  striker.  Hogarth  v. 
Jackson,  58 

2#  If  while  the  fish  is  fast  to  the  har- 
poon of  the  first  striker,  another 
comes  up  unsolicited  and  so  dis- 
turbs the  fish  that  she  breaks  from 
the   first  harpoon,    and    then    he 


strikes  her  with  a  harpoon  himself 
and  secures  her,  the  fish  continues 
the  property  of  the  first  striker. 
Skinner  v.  Chapman.    Page  59.  n. 

WILL. 

The  witnesses  to  a  will  devising  real 
estates  retired  and  attested  the 
same  in  an  adjoining  room,  a  small 
part  only  of  which  was  visible  from 
the  bed  on  which  the  testator  lay. 
so  weak  as  to  be  incapable  of 
moving  without  assistance ;  it  did 
not  appear  in  what  part  of  the 
room  the  witnesses  signed  the  will : 
Held  dul^  attested,  the  jury  find- 
ing that  It  was  attested  in  such  a 
place  that  the  testator  had  an  op- 
portunity of  seeing,  and  might  have 
seen  it  done.  Todd  v.  Earl  of  Win^ 
chelseoy  12 

WITNESS. 

1.  If  a  witness  answers  any  questions 
on  a  matter  rendering  himself  liable 
to  forfeiture  or  punishment,  he 
cannot  afterwards  claim  his  privi- 
vilege,  but  must  answer  through- 
out. East  v.  Chapman ,  47 
S.  P.  Thomas  v.  Newton^         48.  n. 

2.  The  counsel  in  a  cause  have  no 
right  to  object,  in  favour  of  a  wit- 
ness, that  the  answer  to  a  particu- 
lar question  renders  him  liable  to 
punishment  or  forfeiture.  Such 
objection  belongs  to  the  witness 
only.     Thomas  v.  Newton,     48.  n. 

3.  A  witness  returning  from  a  journey 
which  was  intended,  before  the 
subpoena,  sooner  than  he  other- 
wise would  have  done,  is  entitled 
to  the  expences  of  that  journey, 
though  the  trial  is  at  the  place  of 
his  abode.     Vice  v.  Ladt/  Anson, 

96 

4.  Questions  tending   to  degrade  a 
witness,  without  exposing  him  to 
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punishment,  may  be  put  on  cross- 
examination.       CundM  V.  Pratt^ 

F^ffe  108 

5«  The  counsel  for  the  plaintiff  has  a 
right  on  the  cause  bemg  called  on 
to  have  a  witness  called  on  his  sub- 
poena without  swearing  the  jury. 
Hopper  y.  Smithy  115 

6*  In  an  action  on  a  bill  of  exchange, 
accepted  for  the  accommodation 
of  the  drawer,  who  has  become 
bankrupt  and  obtained  his  certifi- 
cate, the  latter  is  a  competent  wit- 
ness for  the  acceptor.  Ashton  v. 
Longesy  127 

7*  A  witness  is  not  excused  from 
answering  a  question  on  the  ground 
that  the  conduct  enquired  into  on 
his  part  would  subject  him  to  a 
penalty,  if  the  time  limited  for  pro- 
ceeding for  such  penalty  is  past. 
Roberts  v.  AUatt,  192 

8.  The  trustees  being  empowered  by 
act  of  parliament  to  sue  and  be 
sued  in  the  name  of  their  treasurer, 
for  the  time  being,  a  trustee  is  not 
a  competent  witness  for  the  plaintiff 
in  an  action  so  brought.  fVhit- 
more  v.  fVilks,  214 

9.  A  communication  made  to  an  at- 
torney or  counsel  is  not  privileged 
unless  made  with  a  view  to  a  judi- 
cial proceeding  either  commenced 
or   apprehended.     Broad  v.  Pittf 

233 

10.  Where  notice  to  produce  a  letter 
has  been  served,  the  attorney  for 
the  opposite  party  may  be  asked, 
whether  he  has  that  letter,  in  order 
to  let  in  secondary  evidence  of  it, 
if  not  produced.    Bevan  v.  Waters, 

235 

11.  On  a  plea  in  abatement  of  the 
non-joinder  of  other  joint  contrac- 
tors, one  of  the  parties  named  in 
the  plea  is  not  a  competent  wit- 
ness for  the  defendant.  Hare  v. 
Munn,  241.  n 


12.  The  bail  for  the  defendant  may 
be  made  a  competent  witness  for 
him,  by  the  defendant's  deposit- 
ing at  the  trial  in  the  hands  of  the 
officer  of  the  court  a  sum  equal  to 
the  sum  sworn  to  and  the  costs  of 
the  action,  and  the  judge's  mak- 
ing an  order  thereupon  to  strike 
the  name  of  the  bail  off  the  bail- 
piece.    BaiUie  V.  Hole,    Page  289 

13.  An  attorney's  clerk  is  not  privi- 
leged from  answering  whether  he 
has  received  a  particular  paper 
from   the  client.    £icke  v.  f/okes, 

803 

14.  In  an  action  by  the  assignees  of 
a  bankrupt,  the  bankrupt  is  not 
rendered  competent  unless  his  cer- 
tificate and  release  are  produced, 
or  the  non-production  of  them  is 
accounted  for.  Goodhay  s»  Hendry, 

319 
See  Wandless  v.  Cawthome,  321. «. 

15.  In  assumpsit,  where  one  defend- 
ant pleads  a  plea  operating  only  in 
his  personal  discharge,  a  verdict 
may  be  taken  for  him  on  that  plea, 
and  he  may  then  be  examined  as 
a  witness  tort  his  co-defendants. 
Bate  V.  Russeily  332 

16.  Qjtusre,  whether  in  an  action  of 
contract  againstseveral  defendants, 
some  of  whom  plead  matter  nega- 
tiving the  action  with  respect  to 
all,  and  the  other  pleads  his  bank* 
ruptcy  only,  on  which  the  jury 
found  a  verdict  for  him,  he  is  a 
competent  witness,  after  that  ver- 
dict returned,  to  prove  the  plea  of 
the  other  defendants  ?  Ibid. 

17.  On  a  plea  of  plene  administravit 
to  an  action  against  an  administra- 
trix, an  unsatisfied  creditor  of  the 
intestate  is  a  competent  witness  for 
the  defendant.  Davies  v.  Davies, 

345 

18.  On  an  indictment  for  non-repair 
of  a  road  or  bridge  on  a  liability 
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raHone  tenungf  parishioners  are  ad- 
missible witnesses  for  the  prosecu- 
tion.    R.  V.  Hayman^       P&ge  401 

19.  The  inhabitants  of  a  parish  are 
admissible  witnesses  in  an  action 
by  the  surveyor  of  the  highways 
against  his  predecessor  for  penal- 
ties for  not  accounting)  and  for  the 
balance  of  monies  in  his  hands. 
Heudehourck  v.  Lan^ston,     402.  n. 

20.  The  attorney  conducting  a  cause 
in  court  may  be  called  as  a  witness 
by  the  opposite  side,  and  askeo 
who  employs  him,  in  order  to  show 
the  real  party,  and  so  let  in  his 
declarations.    Levt/  v.  Pope,    410 


21.  Several  perspns  having  agreed  to 
bear  equally  the  expenses  of  a  joint 
undertaking,  in  an  action  brought 
against  one  of  them  another  of  the 
contractors  is  a  competent  witness 
for  the  defendant  if  released  by 
him,  though  the  rest  do  not  join 
in  the  release.     Duke  v.  Pofwnall, 

Page  430 

22.  In  order  to  discredit  a  witness  by 
proof  of  a  contradictory  statement 
it  is  not  enough  to  ask* him  gener- 
ally whether  he  has  ever  made  such 
a  statement,  but  particulars  must 
be  specified  to  him.  Angus  v. 
Smithy  473 


END   OF   THE    FItlST    VOLUME. 


Printecl  by  A.  Strahan,  Law-l'rinter  to  His  Majesty, 
Printers- Street,  London. 


r" 


